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ELECTION COMMISSION OF INDIA 

New Delhi, the 31sf Decer’bo.r, 1990 

O.N. 1.—In pursuance of Section 106 • of the Represen¬ 
tation of the People Act, 1951 (43 of 1951) the Election 


Commission hereby publishes the judgement dated the 20th 
April, 1990 of the High Court of iudfeature at Patna in 
Election Petition No. 2 of 1985. 


ELECTION PETITION NO. 2 OF 1985 

la the matter of an application under Section 80, 80A and 
8! of the Representation of the People Act, 1951. 


Gen, S. K. Sinha 


Dr. C, P, rhahur 


Petitioner 


Respondent 


For the Petitioner—M'/s. .K. D. Chatfei iee, Sr. Advocate, 
Sachidanand Sinha, rvfn<i'uisus.'an Sinch, Binod 
Kumar T-abli and Arim Rumor Sinha. 

For the Respondent—M f-i. Kcnhaiy:) Pd. Verma, Sr. 
Advocate, Gnnga Pci. Rai. R, N. R.ai find Krishna 
BalaL Rai, 
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PRESENT : 

THE HON’BLE MR. JUSTICE BINODANAND SINGH. 

BinOtauand Singh, J.*—This election petition has been 
filed tinder the provisions of Sections 80 and 81 of the 
Representation of Peoplt Act, 1951 (hereinafter referred to 
as the Act). The Election Petitioner S. K. Sinha, retired 
Lieutenant General, resident of ‘Alakhraj’, East Boring 
Canal Road, P.O. G.P.O., Patna, P.S. Kotwali in the town 
and district of Patna, a defeated candidate, fought the 
election as an independent candidate, held in the month 
of December, 84, as a contesting candidate for the Lok 
Sabha from ‘35—^Patna Parliamentary Constituency (Bihar). 
Dr. C. P. Thakur, resident of Razer Road, Patna, P.O. 
G.P.O., P.S. Kotwali, in the town and district of Patna 
(henceforth to be called as the respondent), who is now 
the sole respondent and was one of the contestants i® IF® 
returned candidate, who was declared elected as the Member 
of the Lok Sabha from ‘35—Patna Parliamentary Consti¬ 
tuency. A prayer has been made in this election petition 
to declare the election to the Lock Sabha -from 35—Patna 
Parliamentary Constituency and election of respondent from 
the said constituency as void. 

2. Through a notification dated 20th November, 1984 
issued by the Election Commission of India, 35—Patna 
Parliamentary Constituency was called upon to elect a 
Member for the Lok Sabha. In pursuance of the aforesaid 
notification, a programme for the election of a member ot 
the Lok Sabha from ‘35—Patna Parliamentary Constituency 
was published and the election was held according to tKE 
programme as indicated below : 


Last date for filing nomination 
Date of Scrutiny of nomination papers 
Last date for withdrawal of candidature 
Date of poll 
Completion of election 


27- 11-1984 

28- 11-1984 
30-11-1984 
24-12-1984 

10-1-1985 


Altogther there were 25 candidates out of whom Arjun 
Prasad, Arjun Prasad Priyadarshi. Ashok Kumar, Ashok 
Kumar Yadav, Ashish Ganguli, Mohammad Idris, Onkar 
Dayal Singh, Kedar Nath Verma, Ganpat Rai, Chai^reshwar 
Singh, Chandrika Pd. Singh; lagdev Yadav, Yogendra 
Kumar, Ram Vijay Singh, Ravindra Nath Smha, Ram Ra) 
Dubey, Basant Kumar Pathak; Vishnu Shankar Sahay, 
Brijnandan Mahto, Shiv Bhajan ^m?h-Sachchitanand Sahay, 
S. K. Sinha (election petit'oner) and Subhash Chandra MaWo, 
were contesting the election as independent candidate^ wher^ 
as respondent was a candidate of Indian National Congres 
thereinafter to be referred to as the Congrcss-l) nnd lat 
Ramavtar Shastri was contesting the election as a 
of the Communist Party of India (heremafer to he called a» 

C.P.I.). 

3 35 Patna Parliamentary Constituency consisted of 
Sisegments, namely ‘208-Patna East Assembly Co^«enc>- 
207— Vi.‘na Central Assembly Constuuency, 

West Assembly Constituency’. ‘211—Phulwari Assembly 
Constituency’, ‘209—Danapur Assembly Constituency an 
‘212_Bikrara Assembly Constituency’. There were altoge¬ 

ther 69 booths. 

4 Polling was held according to schedule i.e., cm 
24-12-1984, counting of the ballot papers was taken up n 
the morning of 28-12-1984 and the counting cmtiinued till 
29-12-1984 Out of 5,04781. total votes polled, 9097 votes 
wert rejected as invalid votes. Jhe ^ S 

and the respondent was declared elected on ^ ,, 

hv the Returning Officer. The votes palled m favour ot-aR 
the ^contesting candidates need not be mentioned, since most 
of therS cut f sorry figure in the contest but U us^“ 

to state that 2,14,989 votes were recorded m « 

respondent The next highest vot was recorded m fa _ 
of Ramavtar Shastri (C.P.l.'), 

1.42,808 and 1,17,537 votes were Pf 

netitioner. Thus the margin was of^ 97452 votes Petween 
The successful candidate, i.e., respondent and the election 
petitioner. 

5. The case of the petitioner is that after the 
over on 24-12-1984. the Returning Officer R®’ 

Singh the then District Magistrate, Patna (RW-12) made 
«rrangements for storage of polled ballot boxes m six st o 


room in the Collectorate at Patna. Shri T. N. Jha, Welfare 
Officer, Patna, was the Offlcer-in-charge of the Strong Rooms. 
When the petitioner went to the District Election Officer, 
Patna at 2.55 P.M. on 26-12-1984 to submit the names of his 
counting agents, to his utter surprise and dismay, he found 
that five rooms, where polled boxes had been stored, were 
open with doors half closed and several persons were inside 
the rooms. When the petitioner enquired from the officers 
:md staff present there about breaking of the seals of the 
locks and opening of the doors of the strong rooms, the peti¬ 
tioner was informed that the same had been done under the 
orders of the District Magktrate-cum-Returning Officer 
(RW-12). 

6. Further case of the petitioner is that according to the 
instructions of the Election Commission of India, contained 
in Chapter 13, Para 14(f) of the Hand-book for Returning 
Officers it has to be ensured that after all the ballot boxes 
have been received and stored and the rooms have^ been 
locked and sealed, no one should be allowed to go inside, 
until the day fixed for counting. If during this inter'iah 
for some reason or other, the room has to be opened, the 
Returning Officer should send for intimation to the candid^es* 
their authorised representatives, and open the room m their 
presence and immediately after the purpose, for which the 
room is opened, is over the candidates and their representa¬ 
tives should again be allowed to seal the doors and^ 
widows. Whenever it is necessary to open the room, where 
the ballot boxes are stored, proper entries should be made 
in the ‘log book’, giving details of the persons entering the 
room, the purpose of such entry, time of entry, time of exit, 
s'-gnature of the guards etc. 

7 It has further been asserted by the petitioner that no 
intimation was sent to him. who was a contesting candidate, 
about the opening of the doors of the strong rooms, nor the 
procedure laid down bv the Election Commissioner of India 
had been followed and as such the petitioner aPfrenended 
foul play and tampering or substituffOT 
under instructions of the Retiirnmg Officer /RW-12h Ther^ 
after, the petitioner went to the Chief mnuiw 

S. Bhatanagar, and informed him about “p””®. 

in which the strong rooms had been 
Collectorate under orders of the Returning Officer CRW I2) 
without anv information to the petitioner, who was a con- 
TeS candidate. The Chief Electoral Officer, Bihar, msl^ed 
to Patna Collectorate and on arrival, in presence of t h 
netitioner found that the seals of the strong rooms had been 
bTo^n On enquiry \he Chief Electoral Officer was informed 
bv the staff present there that the strong rooms had been 
opened under the orders of the District Magistrate^um- 
Rptimine Officer rRW-12). who also arrived soon aftw at 
fhat Zee On beta/ asked by the Chief Electoral Officer, 
thf Returning Officer' (RW-l), in presence of the 
admitted having ordered the opening of the strong rooms and 
cZ that he had done this to scrutinise 
and Presiding Officers’ diary, to check 
percentage of voting at polling stations and to find 
Zlling stations, where 90^% of more voj®* 

The Returning Officer (RW-Hl also sa’d that he had 
this to follow the instructions of the EkePon C^rn.ssion of 
India Subseauentlv. the Returning Officer (KW-IZ) issuco 
n Press Note^ re'terating his reasons for onenmg the st™”® 
roZs.' a copy of which has been annexed as annexure-I to 

the election petition. 

8 According to the netitioner’s case, the plea taken by 
the Returning Officer fRW-T2) was totallv untenaWe, becau.e 
SL m "h inUctlon, ot .h, ri"*'! 
nf India to oren the strong rooms, without informing tne 

Zmsfing candidates. According to the «irectNe of th® 

Ptertion Commission of India, contained m Para 2U oi 
Appendix tne^te? No. 464/84 (L&Oi dated 6- 1-1984, relat- 
in»^to snecial measures to nrevent booth capffir-ng «rid o 
Zure free and fair election the Returning Officer or the 
Assistant Returning Officer or authorised senior officer shall 
scrutinise with meticulous care the ballot paper account an 
Presid’ng Officers’ diary in resneet of each polling Ro®*/ 
station, immediately on their deposit at OTdZ 

Whenever necessary', the Returnmg ^P^ZZissioMr 

of the Chief Electoral Officer or Ze 

fwhenever such regional commissioner is m f 

Election Commission, shall give notice to the candidates ana/ 
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or their agents and in their presence open the sealed packets 
containing the nifer-foils of used ballot papers and 

scrutinise thenv '^ifain whether there is any case of 
irregularity or oiing, as evidenced by absence of 

signature or t <• ,ion on the counter-foils or any 

other patent ti ,fh the counter-foils. After scrutiny 

the packets sh . re-sealed with the seals of the Returning 
Officer and » candidates and/or their agents. If the 
Returning Officer finds unusual or abnormal percentage of 
voting at a particular polling booth/station or unbelievable 
number of votes cast in any hour of the polling hours, or on 
a report made by the Presiding Officer about such abnormal 
feature or irregularity or malpractice at the time of deposit¬ 
ing the ballot box, which might not have been intimated 
earlier during the poll, out of fear or threat to his person, 
the Returning Officer would be justified in making a presump¬ 
tion that some kind of malpractice or irregularity has, prima 
facie, been committed at that station. The Returning Officer 
shall report such cases with detail forthwith to the Chief 
Electoral Officer and the Election Commission. Till the 
decision of the Commission Is communicated, the Returning 
Officer shall not open the ballot boxes of those polling sta- 
tkms/booths for counting, but, at the same time, shall 
proceed with the counting of votes in respect of other polling 
booths/stations. At the time of counting, the Returning 
Officer .shall also check the ballot papers account of each 
polling booth as prepared at the close of the poll at the 
polling booths and votes secured by each candidates as 
recorded at the counting table and if he finds abnormal per¬ 
centage of voting or unbelievable number of votes cast in 
favour of one candidate, and such phenomenon is noticed 
in quite a number of polling booths in the constituency* then 
the Returning Officer should keep aside the ballot papers 
and ballot paper account of particular polling station in 
sealed cover, in presence of counting agents, without taking 
them into account in the result sheet.. Ballot papers not 
Containing the signature of the Presiding Officer or distin¬ 
guishing mark of polling booth are to be kept aside and to 
.proceed with the counting in respect of other polling booths 
of the constituency. According to the petitioner, these 
instructions were not followed. 

9. It has further been averred in the election petition that 
it will appear from the figures of the votes received by res¬ 
pondent at some of the booths that the booths were cap¬ 
tured by and on behalf of respondent and the votes polled 
on these booths, by not allowing the genuine voters to cast 
their votes, were invalid votes. The figures of such controlled 
and captured booths, ijn dCffeCent assembly! constituency*, 
failing within 35—Patna Parliamentary Constituency, accord¬ 
ing to the petitioner, are as follows : 


Assembly Constituency Number of Total number Votes polled 
booths of votes by respondent 

patna East 

9 

- 6,135 

- 5,961 

tiatna Central 

1 

— 635 

589 

Danapur 

1 

— 550 

_ 513 

Phulwari 

11 

— 6,925 

— 6,569 

Bikram 

47 

— 26.722 

— 25,398 

Total 

—69 

— 40,967 

— 39,030 


Polling figures of each of the aforesaid 69 booths are given 
by the petitioner in a chart, annexed as annexure-2 to the 
election petition, which I do not think necessary to state. 

10. Further case of the petitioner is that his election 


detaiied in annexer-2) and also violated the provisions of 
section 66 of the Act and announced the result, violating 
the directions of the Election Commission of India, passed 
under Articfe 324 of the Constitution of India, .in respect 
of booths where 90% and above votes had been polled, 
and the election may be declared void on the above mentioned 
violations of laws. Petitions were also filed before the 
Assistiint Returning Officer, who received them and endorse¬ 
ments and signatures were made by them on the copies of 
the petitions. 

11. It has also been alleed that during the ednuting of 
votes of the Bikram Assembly Constituency. Phulwari 
Assembly Constituency and Patna City Assembly Consti¬ 
tuency, it was found that large number of ballot papers were 
stacked horizontally and neatly packed inside the ballot 
uoKes of the polling stations. Looking at the size of the 
bnilot papers containing the names of 25 candidates, it was 
unimaginable tiiat ballot papers will, considering the fact 
that the ballot papers have to be inserted vertically through 
a narrow slit, get stacked horizontally inside the sealed ballot 
boxes. Such ballot boxes in Phulwari Assembly Consti¬ 
tuency were shown to the Election Commission’s Observer, 
Shn B. P. Singh, and at his instance were ordered to be 
set aside. However, such ballot boxes were also counted by 
the Assistant Returning Officers in’ Bikram, Phulwari and 
Patna City Assembly Constituencies. The Returning Officer 
and the Assistant Returning Officer did not pay any heed to 
the written requests of the petitioner’s representatives and 
counted all the irregular votes; even where there was irrefu- 
taole evidence of bootii capturing, tampering of ballot papers, 
hcnzontal .st.scking of ballot pcipers in the ballot boxes, un¬ 
signed ballot papers and ballot papers not stamped with 
the distinguishing marks of the polling stations. 

12. According to the case of the petitioner, the plea taken 
by the Returning Officer (RW-12) that he had opened the 
strong rooms to find out case of abnormal polling is wholly 
wrong and .untrustworthy, particularly in view of the fact 
that he allowed votes polled in 128 booths, where polling 
had been over 90% (in one case, even 100 percent) to be 
counted. It was further apparent that the staff inside the 
strong rooms were engaged in tampering with ballot papers 
cast in favour of the petitioner contained in the ballot boxes 
inside the strong rooms on the order of the Returning Officer 
(RW-12) at the instance of the respondent and to helpl 
respondent to be declared elected. Many ballot papers cast 
in favour of the petitioner were taken out of the polled 
ballot boxes. Ballot papers bearing SI. Nos. 824393, 824396, 
824388 and one with number not intact of Booth No. 190 of 
the Patna Central Assembly Constituency, were recovered in 
bushes near Pathar-ki-Masjjd, Patna, by some young men, 
who brought them to the petitioner. All the ballot papers 
indicated that the votes had been cast in favour of the 
‘,9pX3, loqoiifs sqi no guijiiBin sbai araqj sb 'janoipjoi 
which was allotted to the petitioner to contest the election. 
Those ballot papers were handed over to the Returning Oflgeer 
(RW-12) by the petitioner before the counting of votes, but 
the votes of that particlular polling station were also taken 
into account. Four more ballot papers .similarly marked 
Nos. 824379', 824398 824390 and 824397 of the same booth 
Were later handed over to the petitioner, who inturn handed 
them over to the office of the Chief Electoral Officer, along 
with his letter. Many signed ballot paper counter-foils of 
another polling booth and ballot paper of yet another polling 
booth, duly marked in favour of the petitioner, were re¬ 
covered. The petitiqper sent a telegram to the Chief Election 
Commissioner of India and the Chief Electoral Officer, Bihar 
brining out various malpractices found during the counting, 
including the polling booths where 90% and above votes had 
been polled. No action was taken on this telegram. 


agent and his counting agents pointed out during the course 
of counting to the Assistant Returning Officers that votes 
of the booths where there had been 90% and above voting, 
should not be counted and the ballot boexs of such polling 
booths be kept aside and facts be reported to the Chief 
Electoral Officer and the Election Commission of India 
for directions. The mandatory provisions of section lOOCd) 
(iv) of the Act have, not been complied with and the Return¬ 
ing Officer had counted the votes of the captured booths (as 


13. It has further been alleged by the petitioner that 
initially officials of the Census Department of the Govern¬ 
ment of India were detailed for counting votes in the Patna 
Parliamentary Constituency, but they were changed one or 
two days before the date of counting, about the time when 
the strong rooms were opened, the Bihar Government Offi¬ 
cials were detailed for this duty in their place. Further that 
some polling agents of the petitioner were initially not 
allow'ed to function at their polling stations on the plea that 
the letters of appointment of polling agent had to be counter* 
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signed by the Returning Officer. Wniie liiere is no such 
provision in the Act. Tins happened at Poiimg Siation iMCS. 
ill, liZ, li4, Hd, liO, 1 /, iiy or the ratna central 
Assemoly Constituency and at polling station Nos. 36, 37, 
3s, y4, aita >o or tne i uuu west iiSiemoiy coasti- 

tuency. 

14. It has also been alleged that the polling agent of the 
petitioner, nameiy, Upendra (PW-h) at Booth lit ox the 
Batna centiai Asseiiioiy Constituency was assaulted oy 
the uiusctemen of respondent and had to oe hosptiahseu, 
Ihis Doom was captured by the agents of respondent. Booths 
were captured at polling station Nos, 183, 184, 183, 186,18/, 
188 and 18y of uie t-atna cast Assembly Consinueucy, all 
located in one vdlageFatenpur. According to the petitioner 
eiecuon of reipciidenl is aiso void because he himself, nis 
election agent, oaier agents and ins woiKers, wiih his con:.ent 
and wnii the consent or tiie election agent, committed coirupt 
practices oi undue mliuence ana lasiraiiied large number ol 
genuine voters from casting their vote-. It nas aiso bean 
Uiiegcd that respondent was not eompetcat to file nomination, 
smce he was a Ciovernnient Servant at the time ol iiling 
nomination papers. Pull particulars of Corrupt practices 
alleged by the petitioner have been appended With tiie 
election petition by way of Schedules A and B. 

15. ihe respondent liled his written statement on i/-iU-ii>83 
contesting the election petition tiled by the petitioner. Be¬ 
sides raising legal objections, nameiy, non-compliance of 
certain provisions of the Act, such as non-compliance of 
sections 81, 82. 83 and 117 of the Act, read vvitn the rele¬ 
vant provisions of the Code of Civil procedure, as well as 
ciaunmg prejudice on account of faulty verilicaiion and 
affidavit to the election petition. According iq. tne respon¬ 
dent he had received iniormation that the strong rooms were 
opened under the instruction ol the jbieciion Commission 
of India by the Returning Officer (RW-i2) it accordance with 
the' instructions issued by the Commission for official 
supervision, it was incorrect to say that several persons 
were present inside the strong rooms. The Returning Officer 
(RW-12) was fully competent to open the strong rooms in 
official capacity after following the instructions if and 
when necessary. The petitioner had made certain allegations 
which are not only vague but have been deliberately and 
intentionally made for the purpose of roving and fishing 
enquiry to support his false allegation. The allegations are 
vague, since the petitioner had not mentioned the names of 
Officers and stafl from whom he enquired about the facts 
alleged in the petition with respect to the opening of the 
strong rooms. According to the respondent, the aliegatioii 
of the petitioner that ou enquiry from the offictis and 
Staff present tliere about the breaking ol the seals of the 
locks and opening of the doors of the strong rooms the was 
informed that this had been done under the orders^ of the 
District Magistrate-cum-Returning Officer do not constitute 
an o.fience which can be tried by the High Court within the 
,scdp'e of section 100 of tiie Act.. Apa; t from this the afore¬ 
said allegation is wrong and has been denied by the respon¬ 
dent. According to his, the statenieni made in the eiecnon 
petition constituting the aforesaid allegations are lit to be 
struck off under Order 6 Rule 16 of the Code of Civil Pro¬ 
cedure., Regarding the instructions contained in the Hand¬ 
book of the Remrning Oflicer issued by the Election Commis¬ 
sion. The respondent has asserted that the same have no 
statutory force. It has been learnt by the respondent that 
the Returning Officer hrd opened the doors of the strong 
rooms after following the procedure laid down by the Elec¬ 
tion Commission of India. The apprehension of the petitioner 
in this regard about the foul play and tampering and sub¬ 
stitution of the ballot boxes under the instructions of the 
Reurning Officer (RW-12) are baseless, false and figment 
of imagination bn the part' of the petitioner. The case of 
the re.spondent is that when the petitioner realised on the 
date of poll that he will be defeated then he started making 
Mse and wild allegations against the Returning Officers. 
Further case of the respondent is that no booth was captured 
by and on behalf of the respondent and not a single voter 
was restrained or mterfefred within exercising his electoral 
right. The polling was peacefully held and every voter had 
cast voles freely and in peaceful manner. The ^ allegation 
made by the petitioner in this regard is false. Aocordine 
to the respondent the basic and normal feature of the poll¬ 


ing in tne impugi.cd eiecton wa., high percentage of poll¬ 
ing on accoui'ii o^ v.g .i.anvO aiteiiiess anu cciiscijusness of 
tiis voters at iaige ana bes.de the high percentage of polling 
m isolation was not the syinption of boolh cappuring Any 
instruction issued uy me Liectxon Coinuuss-on of India m 
tn.s regard was merely an executive insiruction and it has 
got no iorce or LrvV and n cannot be equated with rules, 
orders, muchless tne Act and as such the aforesaid instruc¬ 
tion of me Eieciion Commission of India do not come wuliin 
the ambit of section loO oi the -xct. It has further been 
;Si,ated that in the CiCcticn in quest on, there was no violation 
of instruction and eircuiar of Elecion Co.amission of India. 
The .allegation of yioiiuion of the provisions of section 
66 of the Act la ueclalng the result has been denied 
and it has been stated mat the respondent nas been declared 
elected on the basts ot securing majority of the vaiia votes. 
Regarding the ballot papers having been found stacked m 
Bikram Assembly Constituency, Bliuiwari Assembly Consti¬ 
tuency and f atna City Assembly Constituency, the comen- 
tioji of the respondent is that tfiese aliegations are irrelevant 
and fit to be struck off and beyond the scope of section lOO of 
the Act. The entire allegations are based on suspicion and 
imagination of futtie mind of the election petitioner. The 
respondent aiso denied the allegation that the Assistant Re- 
tunng Officer did not pay any heed to the written request of 
the petitioner’s representatives and mat all the irregular votes 
w'ere counted. Ihese aliegations are too vague and as suen 
tiiey are liable to be struck off under Order 6 Rule 16 of the 
Code of Civil Procedure. According to the respondent when 
tbs represeniatives of the petitioner began to feel that the 
eiectioii pstiioner would be defeated, then they started iiling 
frivolous petitions to delay the process of counting. The 
grievances made by the petitioner as contained in 
Anuexures 3A, 3C, 3D, 3E, 30, 3H and 31 are not genuine 
grievances and they were purposely made for the election 
peiition. The allegations made against the officials are fit 
id be deleted since they are without furnishing material facts 
as required under the law. 


16. The aliegations made by the petitioner that the staff 
• inside-the strong rooms were engaged in tampering with the 
ballot papers cast in favour of the election petitioner contained 
in the ballot boxes inside the strong rooms on the order of 
the Reterning Officer (R.W. 12) at the instance of the respon¬ 
dent and to help the respondent to be declared elected, accord¬ 
ing to the respondent are also incorrect and the same are merely 
hypothetical and wishful thinking of the petitioner. The allega¬ 
tion with respect to certain ballot papers having been recovered 
in hir 'ies near Pathar-ki-Mas);cl, Patna, by some young men 
vvk eh were marked in favour of the petitioner, it has been 
staled that tl.ey have been made for the purpose of election 
pe ition besides being the scope of section lOO' of 'the Act. 
it lias' further been asserted that it is incorrect to say that 
the signed ballot papers, counter-foils of another polling booths 
an,! ballot papers of another poffing booth duty rparked in 
favour of the petitioner were recovered. After defeat, the 
elecfic'ii petitioner started this type of wild and vague allega¬ 
tions. Tn respect of telegrams alleged to have been sent by 
the petitioner it has been contended that the same might 
have (sen .sent to the concerned authority by th6 petitioned 
with 8 view to create evidence after his defeat and that was 
merely a preparation for filing election petition on concocted 
sroim.:The petitioner’s case that the Bihar Government 
nffieia' > were detailed for the duty of counting of votes in the 
Patna .Parliamentary. Constituency replacing the officials of 
the Ct nsus Department of the Government of India one or 
two days before the date of counting, has also been challenged 
and asserted that the same are beyond the scope of sec¬ 
tions lOO and 123 of the Act. The assertion of the netitioner 
that some of his polling, agents were initially not allowed to 
function at their polling stations as detailed in the election 
petition hu'j also been controverted. The allegation of assault 
of the polling agent of the' petitioner at Booth no. til by 
'the mnscle-men of the respondent and capturing of the said 
.booth by the agents of .the respondents has also been empha- 
iically denied, Tn this regard it has been contended that the 
respondent received affection of the electorate in the consti¬ 
tuency on account of his servide to the people.- The respon¬ 
dent also' denied the other allegations, including that he, was 
in- Government. service at the time of filling of the nomina¬ 
tion papers. In this regard it has been asserted'that-he had 
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resigned fiom his service and the same was accepted by the 
Government before filing of the nomination paper. It has 
lurther been asserted that the statements for allegations made 
in the election petition, which have not been specifically 
admitted, are denied. Thus in'any view of-the matter the 
election petition suffers from incurable infirmitise and is 
fit to be dismissed. 

17. On the pleadings of the parties following issues were 
framed; 

(i) Whether the election petition is maintainable in law? 

(ii) Whether the election petition is fit to be dismissed 

because of non-compliance of the provisions of sec¬ 
tions 81, 82, 83 and T17 of the Representation of 
People Act, 1951'? 

(lii) Whether the action of the Returning Officer and his 
staff in breaking open the seals and entry into the 
strong room'in which ballet boxes were stored, was 
unauthorised and in violation of relevant rules and 
orders? 

(Iv) Whether there are materials and circumstances to show 
that such action in opening the strong room has 
resulted in malpractices including substitution of 
ballot boxes? 

(v) Whether there are materials and circumstances to 
show that valid ballot papers recording votes m 
favour of the petitioner were cast away? 


(vi) Whether the result of the election was affected^ by 

serious irregularities in the counting of the votes 
particularly in' a large number of booths where ab¬ 
normal percentage of votes in favour of respondent 
no. 1 had been recorded? 

(vii) Whether there are materials to show that large 

number of booths were captured on behalf of res¬ 
pondent no. 1, particularly booths where, except for 
a handful of votes, all the votes were cast in favour 
of respondent no. 1? 

(viii) Whether respondent is guilty of corrupt practices? 

fix) Whether respondent no. 1 was a Government ser¬ 
vant at the relevant time and was not valdly 
nominated? 

l x) Whether the allegations contained in paragraphs 9, 10, 
11, 13, 14, 15, 16, 17, 18, 19. 20, 

21, 22, 23 are fit to be struck off because the points 
raised are beyond the ambit of sections 100 and 
101 of the Representation of People Act, 1951? 

(xi) Whether the allegations contained in paragraphs 24, 
26, 27, 28, 29, 30, 31, 32 and 33 of the gjection 
petition are fit to be struck off under Order 6 Rule 
16 of the Code of Civil Procedure read with section 
83 of the Representation of People Act as they do 
not contain the concise statement of material facts? 


18 Before taking up the issues for consideration and discussing 'vhe evidence adduced in this case on behalf of both the 
parties, I may mention that the petitioner has examined 11 witnesses, including himself, whereas 12 witnesses have been examine 
on behalf of respondent. For the sake of convenience I summarise the evidence of these witnesses, except that of petitioner (P.W. 1). 
respondent (P.W.l) and the Returning Officer (R.W. 12), whose evidence shall be dealt with in detail later on. However. 
Appendix-A contains the summary of evidence of the other witnesses examined on behalf of the petitioner (P.W. 1) and Ap^n- 
dix-B contains the summary of the evidence of the remaining witnesses who have figured on behalf of the sole respondent 
(R.W. 1). 


APPENDIX —'A' 

RW^7 Name Residence Occupation ' Evidenee ' Documents proved 

or remarks 


1 2 3 


P.W. 2 Bipin Bihari Sinha ViU. Tilothu, 

P.S.Sasaram, 
Distt. Rohtas 


4 5 6 


Cultivation. 1. On 26-12-1984 when he and 

Mr. S.K. Sinha reached the 
election office situate in bui¬ 
lding of Patna Collectorate, 
they found that the doors 
of all tne strong rooms were 
opened, though there was 
no provision for opening 
of the strong rooms before 
the date of counting. 

2. He saw some persons com¬ 
ing out of the strong rooms 
and some persons going 
inside. They were carrying 
some papers along with 
them. 

3. Counting of votes was done 
on 28-12-84. He was one of 
the counting agents of Shri 
S.K. Sinha in Bikram seg¬ 
ment. 

4. When the ballot boxes 
werfe opened, he found bat. 
lot papei® stacked horizon¬ 
tally in several ballot boxes 
as if they had been arranged 

and kept. 












i*.W.) Vttnnn Kuomt PatnlcafNotW, Photograpfaer 

KankAr Bagh, Patna 


P,W. 4 Brajoshwar Prasad Pathar-ko-Masjld, Businessman 

Patna, 


P.W, 5 — RamoshAkhaort QvULhtei, Buxar, Social worW 

BMpnr. 
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5, He lodged 15 to 16 comp¬ 
laints before the Assistant 
Returning Officer is this re¬ 
gard and with regard to the 
some other irregularities, 
like some of the ballot pa. 
pe» did not contain the 
signatiue of the ju^iding 
Officer over-leaf and In some 
ballot boxes the ballot pa. 
pers cotlUdned ‘thumb imp¬ 
ression’ of same persons on 
each ballot papers without 
any signature on any of the 
baUot papers. 

6. In one case he found that 
aUhouj^t there were 945 vo- 
ters for that booth bat the 
number of ballot papers 
polled there were found to 
be 950. 

7, He filed three complaint 

petitions before the Assis¬ 
tant Returning Officer. Eats. 

8. Many counter-foils of the 
ballot papers did not con- 
tain the signs twes or thumb 
impressions of the- voters. 

He filed four compiMnta 
before the Assistant Re- 
turning Officers at the time 

of counting of votes Exts—2/3 to 2/6 

1. Taken some photographs 
at the Collectorate on 
29-1244. 

2. Given the enlarged prints 
0 { segatives to two .persons 
sent by Mr. S.K. Smha of 

Phulwari Sfegment Exts, 4/1, 5 & 5/1. 

1. Fourld eight signed ballot 
papers with stamped mark 
on the same at Pathar-ke- 
Masiid at a distance of 100 
yards from the polUng booth 
No, 190. 

2. These ballot papers bore 
the markings in favour 
of Shri S.K. Sinha. 

3. He did not send written in¬ 
formation to the party 
office or to any authority 
oonoetned regarding the fin- 
ding of the baUot papers. 

4. The aforesaid ballot papers, 
as a matter fact, wore 
not found by him but they 
weft handed over to him 
by the children who were 
playing there. 

1. His agents were not aSowed 
to go inside several poiUng 
booths. After protest hy 
Siwi S.K. Siiffia they were 
allowed to go tnti^ the 

vWvtnt 











/. 5 — Qontd. 2. Mi. Slnlia was allowed to 

ply six vehicles opt of which 
some wore inteicepted and 
after complaint the saute 
were released. 

3. Sewan dozen of Jeep with 
Contross-I Flag banner ply¬ 
ing without any obstruc¬ 
tions. 

<!•. Polling was disturbed at 
Kanlcarbagh booths. 

5. Upendra (P.W.S.) was seve¬ 
rely assaulted at Rajendra 
Nagar Booth, 

6. Seals were not allowed to 
put on the locks, doors and 
windows. 

7. On 26-12-84 at 4 P.M. 
watchman Rajesh came and 
informed about the strong 
room opening. 

a, a to 9 P.M. on 26-12-1984 

telegram was sent to the 
Election Commission of 
India about the opening of 
strong rooms. 

9. A written complaint was 
filed for deputing counting 
staffs the state, other 

than the State of Bihar. Exts. I/5 

10. Counting staff were changed. 

Ijl. Brajesh and Shyani Prakash 

handed over four ballot 
papers which bore the stamp 
on the election symbol of 
Shri S.K. Sinha which re¬ 
lated to Booth No. 190. 

12. Four ballot papers were also 
handed over by the afore¬ 
said, persons. 

13. Ballot papers in Phulwari 
segment were found in sta¬ 
cked position. 

14. Pryss photographu took 
photograph. 

15. No action was taken by the 
Assistant Returning Offlceir 
on the complaint of Shri 
S.K. Sinha. 

16. Stacked ballot papers were 
also taken into account, 

17. Ballot papers were found 
stacked in Bikram and Patna 
East segments also. 

18. Votes wore found polled 
more than *^90% in 'the 
aforesaid three segments in 
favour 0 * Congress-I, which 
were taken into account. 

19. 50 complaints were filed 
in this regard to the Assis¬ 
tant Returning Officer 
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P.W.^-^-Coatd. 20. Ctntial observer Shri B.P. 

Singh directed not to count 
the afoiSBld votes, even 
then the same were counted. 

21. At booth Nos. 183 to 189 
of Patna East Counting Hall 
Mall, bellot papers were 
found stacked and out of 
4700 and odd votes which 
had been counted, were in 
favour of Congress I.CBndl' 


P.W' 6 MadhurSliiha Vill.Tiloulhu Parmer 

P.S.—Sesaram. 

Dist-Rohtas. 


p.W. 7 RBje'l.GhandiaSinha Vill.Tiloutnu 

P-S-iiasaram, 

Disit.Rohfss 


dotes- 

22, In booth Nos- 173ofBlkram 
segment, the Votes polled 
were even 100%. The same 
was position in booth Nos. 

17 and 94 of Patna Et st 
segment. 

23. The stacked ballot papers 
had no mark of folding on 
them- 

1. Threocomplaints were fled Exls.li2,l/7and 1/9 
by Mr. S-K. Sinhf with rc' 
gard to irregularities on 24. 

26 and 28-12-184- 

2. Two more letteis were sent Exts. 14 R 13. 

3. Rafcsh Informed about the 
opening of st.ong rocm on 
26-12-84 to 2-30 P.M. 

4. HewasinchargeotDanapur 
Pandal. 

5. In Patna ? East Segment 
ballot papers were found 
stacked. Booth Nos. 183 
or 188, contained almost 
about 5000 ballot papers, 
all marked in faevour of 
Congress-! candidate- Pol- 
Polling of votes was more 
than 90%. 

6 After result of election on 
20-12-84 Bipin Bihari Sinha 
b.ought nine counter-ioilf 
duly marked 

1. He was waidiman lor 
keeping watch over the 
strong rooms. 

2. Naud Lai informed about 
not allowing to put the seal 
of S-K. Sinha on the locks 
bytheOlHcers deputed there 
on 25-12-1984. 

3. On 26-12-1984 he wag not 
allowed to enter inside the 
fencing of strong roems. 

4. At about 2 P.M. he found 
(hat the doors of all the 
four strong rooms which 
were located towards cast 
of the road were opened. 

3, At 4P,M. Mr. S-K. Sinha 
came and thereafter the 
Returning Officer also rea¬ 
ched near the strong 
rooms. 


Contractor in It li¬ 
gation Department 
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p.w. 8 UpcA.-ra 
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V'U.Tiloii, S'lciaiwoiker 1- He Os polling f pent ut 

P.S.Ganra, b.x>th no. Ill in Ktilnni' 

Di;K. Giiyn kuan. Patn:’.. 


2. ConiiTess-I cuncicFte:' v,c c 
casting bagus votes by 
lmpe''sonfltirg other voteis. 
Whc 1 hcv!-i^e2 objcrtior he 
was abJicd and E.-.sf.uhed. 
He was taken to Krdrm- 
Knan P.S . and offe cd tea. 
He snbmilted w.iiteu lepoit 
there. 

3. He wa.s admitted as an in¬ 
door patient at P.M.C-H- 
vide bed head ticket No. 
517 and discharged on 
27-12-1984. 

4. M’-. S.K. Sinhn was snper- 
soded in the mrfler of 
appointment as the Ch'cf 
of A my Staff since hi.s 
fathe' was a class-rnffe of 
laieShri Jiy Pifkaih Narain, 
who had opposed the 
action of late Pr'mc Min's- 
tc'Sent. Indira Gandhi. 

5. Hecannot nrme tny Corg- 
rcS5-I worke s who we;e at 
booth No .111. 


P.W. 9 RaniitSinha Vill.Tllouthu, Engideesat 

(sonofP.W.2) P.S-S"3arfni, Jamshedpur 

Distt. Rohias 


1. He Ws a counting agent at 
Phulw.'ii Segment on be- 

■ half of Mr. S.K. Shht. 

2. He found one bfPot box 
contain ig 5t.acked ballot 
papers very neatly ii> three 
rows. 

3. He filed written complnr.t 

to the Ajsistant Reluming 
Ofllcei. Ext. 1/6 


p.w. 19 Mr.S iHjh'Bh'Wnagar 24-HardingRoed, 
C'lieiE fal Patna. 

OJficc:-, Patna. 


4. P o )3 Photographei had ta¬ 
ken photegraphs of that 
ballot box. 

5. In the ballot bcxcr cf ore 
booth, over 900 votes were 
found, out of which 170 
votes were in favour of 
Congress-I candidfte- In¬ 
spite of objecticn lho;e 
ballot papers were courted. 

6- Thee were ah.o instance 
of tampc'ing of paper .recis 
and the main seats on the 
ballet boxe.s itself. On 
some ballot papers there 
was no signature of poillrg 
officer on tne back of the 
ballot paper. 

7. Sister of the fathet of shri 
S.K. Sinha was m»riied 
with his (Rarjit Sir hr M 
uncle. 

ChiefElcctorai 1. On 26-12-1984 he had re- 
Officer, Patna. coived a complaint fmm 

Shri S.K. Sinha. 


3458 GI/90-2 
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1 2 3 4 5 _ 6 

2. 3 .30 P.M. he went (o Patre 
Collcclo’^le ai d foui (' oi e 
strongroom opened- 
3- Four duly stamped ballet 
papers weie ictioved firm 
Shri S-K. Sinha but die' ret 
romember 0s to in whose 
favour tliOsc ballot paicf 
had been marked. 

P.W. 10- Con'd 4. Shri S.K. ^'Sinha or ary 

person on his behalf had 
not made any complfirt 
complaining that brllct 
boxes had been tampe ed 
with or b-lloi pape’s had 
been taken out firm ti e 
ba.iot boxes befoie the 
counting of the votes. 

5. No ouch complaint was made 
to him by Shri S-K. Sinha 
when he along wi h Mr, S K. 

Sinha lud visited the Col- 
loctoiPto after getting in¬ 
form'lion regardinf opening 
of the strong rooms- 

P.W. al ManoharSharma lO.Kldwiip'-iii Patna Betel shop Keeper 1- He was polling fgent at 

booth No. 93 Buchmi' g, 

Patna on behal) of Mr. S.K. 

Sinhe- 

2. He reached at the booth at 

8 a.m- but not allowed to 
enter inside the booth, on 
the g ound ihft the polling 
agent’s foipa had not been 
signed by the Reluming 
Offlcei - He wrst Howed to enter 

injldc the booth at about 

9 A-M- when Mr. S-K- 
Sinha came- 

3. In the evenin of 26-12-1984 
he heard a rumour that the 
strong rooms wheie in ti.c 
ballot boxes had been kept 
had been opened. 

4. Not filed anycomphint be¬ 
fore any auihoniy that he 
and others were not allowed 
to enter inside the polling 
booth. 


APPENDIX—‘B’ 


P.W.N). 

Ntime 

Residence 

Occupation 

Evidence Documentt p.oved 

or icmaiks 

1 

2 

3 

4 

1 

i 

1 

?. !V. ; 

Vj ty I< 1 ntr 

Nllgiri Apa-tmenl, 

Br ingCanal Roed, 
Patna. 

Surgeon 

1- He wBs iiKhP’fc o( bcoth 

No. 111., Rpjendra NcfBi, 

Paina. 


2. Upendrr (P.W. 8) was not 
a.saulted, 

3- No irregularity or illegality 
has been commil1e;d in 
course of counting of ballot 
papers. 
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R.W. 2—Con/rf. 4- Nii ballot papeisweiefoimd 

stacked. 

5. He did not know ag to 
whether any complaint hrd 
been Hied by Gen. S-K. 
Sinha loEatoirg ery ineti- 
lariiy found at the time of 
counting of votes. 


R.W. 3 D -.Pr.ibhat Kamtr Alok Nuetan, 
ainha West Ba ling 

GmalRoad, Patna. 


MeJi.'al Offlrer 1. Nothing unusunl happe- 
ningts had occuiiec on the 
date of polling on booth 
No. m. 

2. No polling agent of Mr. 
S-K. Sinha was a.ssaulted. 


3. Ballot papers were not found 
stacked in the ballotboxcs 
of Bikram segment. 


R.W. 4 Dr. Shatruglian Bhikhna Phahari, 

Savansingh Patna. 


Lecturer 1. No irregularity of illegality 

was committed at Booth 
No. 100 or Patna Central 
Assembly Cons ituency nettr 
Pathar-Ke-Masj id. 

2. The ballot papers were not 
found stacked in the ballot 
boxes at Phulwari segment. 

3. Neither any irregularity nor 
any illegality was commit¬ 
ted during the counting of 
ballot papers in that 
segment. 

4. Tlierc was no erpturing of 
booth, 

5. He did not sec any Cong- 
ress-I worker moving on 
motor vehicles with Cong¬ 
ress-! banner. 


R.W. 5 Rljr Singh ViU. Arropur, 

P.S —Naub . i-ur, 

Distt. Patna. 

2. Ballot papers were not found 
stacked in the ballot boxes. 

3. None had taken any photo¬ 
graph of any ballot box in 
Phulwari segment. 

4. No workers of Congrcss-I 
were creating trouble in 
order to terrorise the 
voters. 


Org inising Secy. 1. N > irregularity nr illcgrli y 
of Ycuth Cong.-I w s c mini; cd during the 

Bihar. counting of ballot papers 

in Phulwari segment. 


R.W. 6 Manoj Kumar Vill. Kaiyar, 

P.S.--Sikandra, 
Distt, Munger. 


Assst. teacher 1. No irregularity or illegality 

was committed at booth 
No. 100 near Pathar-Ke- 
Masj id. 

2. No irregularity was commi¬ 
tted during the counting 
of ballot papers in Phulwari 
segment. 
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R.W. 6~Contd. 


R.W, 7 Matadin Ooel Patna City, Businessman 

P.S. Chowk, 

Dist. Patna. 


R.W. 8 Rakosh Kapoor Harimandir Oali, Businessman 

P.S. Chowk, 

Dislt. Patna. 


R.W. 9 Motllal Joshi Kio'iiuri Gili, Social worker 

P.S. Chowk, 

Patna City. 


R.W. 10 Maheshwar 
Chandhary 


Vill. P'chpaika, Cultivator 
P.S. Ujiarpur, 

Dist. Samastipur. 


3. No votes or ballot papets 
wore found stacked in any 
of the ballot box at the 
time of counting of votes. 

4. No photograph of any 
ballot box was taken in 
that segment. 

5. He did not sec any body on 
behalf of Congress-T mov¬ 
ing with arms on the date of 
castijig of votes. 

1. No itrcgularity or any un- 
towards happening had 
taken place at booth No. 
32 at Anisab'd at the time 
of casting of the votes. 

2. No irregularity was found 
at the time of counting of 
ballot papers at Phulwari- 
sharif segment at the time 
of counting. 

3. Ballot papers were not found 
stacked a the time of 
counting of ballot papers. 

4. No photograph of any ballot 
box had been taken in that 
segment. 

5. He had not seen any Cong- 
ress-I worker moving on 
jeep with arms near the 
booth. 

1. No irregularity had been 

committed at Fatehpur booth 
in Patna Ciy. 

2. No iiTogularity had occu¬ 
rred in course of counting 
of ballot papers in Patna 
East Segment. 

1. No. irregularity was com¬ 
mitted a! any booth of Patna 
East Constituency. 

2. No irregularity had been 

committed at the time of 
counting of ballot papers 
in the Patna East segment. 

1. Nothing untoward happen¬ 

ings had happened at bootli 
No. 32 at Anishabad in 

course of poll. 

2. No iiTegularity h-d been 

committed in course of 
counting of ballot papers 
in Phulwsri segment 

3. The ballot papers were not 
found stacked in the ballot 
boxes in that segment. 

4. No photograph of any bal¬ 
lot box was taken in that 
segment. 

5. There were four booths 
in Anishabad, 
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R.W. 11 Ai’biiid Kumar Vill, FariJpuia, Cultivalor J. Cailirit; ol \olcs wiis lidd 

P.S. Naubatpiir, pcac<;lully in Kaiikarbag.'i 

Distt. Patna. arw. 

2. Men of Congress-l par;_\ 

were not moving being 
armed on vehicles in that 
area and i.ere not caplui’ 
ing booths, 

J. Ballot papeis were not 

found .slacked in the ballot 
bo\:f. during the eomiling 
of ballot papers of Ptitnu 
Fast Segment, 

4. It is not a fact that in 

some ballot bo,\es more than 
90% of votes had been 
found polled in favour ol 
one candidate. 


ly, for betlcr appreciation of the eases of the parties, it 
will be mcfjl to quote tlio evidence of petitioner, Geu. S. K. 

S nha tP.W, I), respondent Dr. C. P, Tliakiir (R.W, 1) and 
the ReUirniig Officer (R. W. 12k 

20. P.W.l, the petitioner, himself has .stated in his depo¬ 
sition that he was an independent candidate for the Patna 
P.arliiimentary Constituency in the last general election hehi 
tn Ihe month of December, 1984. He was serving in army 
before he joined politics in the year 1984. He joined politics 
aJ'tov taking premature retirement from tte army in the year 
1983. He opted for voluntary retirement as prtjlest since he 
was not appointed as tlie Chief of Army staff, At the time 
of his retirement he wa.s Vice Chief of Army St.ilf. When he 
took premature retirement in December, 1983, at that time 
Iio hud tlioiiglit that he will not join the .politics. He arrived 
at Patna and found that there were large number of people 
who wanted him to take active pai t in politics, When he 
h nded at Patna Airport, he was received thereby more than 
50f:(> people. The Pre.sidenks of major opposition parties, other 
than the Communist Parly invited him to join their parlic.s. 1-fe 
deePned to do so. However, as lime went on he found In¬ 
creasing pressure on him from friends and wellwishers to tafe 
relive pari in politics. In March. 1984, when he was invited 
by Ihe Piesidcnts of Iwo political part'es, namely, S/S 
Cb.iudhary Cliaran Singh and Atal Hihari Vajpayc to pddrc's 
in Mnhhmkar Hall, New Delhi. Some members of the parlia¬ 
ment on his perception of threat to India’s security wi|h 
special reference to Pakistan, ns a citiVcn, he felt that it w.is 
h’s duty to place his jiidividual views in this very important 
istie befoic the people. Thi.s was paiticularly important bc' 
caij'e at that time the general elections were around the 
corner and the ruling party, including the then Prime Mtnit.tcr 
heitelf, was whiping up a war hy.sfaria. He found that his 
'■iireiscss’nn had caused a controversy all over the country 
and whcivver he went he came across a large fniimbcr of 
pco 'k' iirghig him to come forward and .loin the politics. 

21. He has further Bltited that in the last general election 
for (’ie Patna Parliamentary Constituency he was allotted 
'bicycle’ as his symbol for election. The main contestants in 
this ronstitnenev were Dr. C. P Thakiir, a Congre.ss-I candi— 
dale. Mr, Ramavnt.ar Shastri, a C. P. I. candidate, who w;)s 
sht'np member of <he Parliament from this constituency, and 
himself, i.e., Ihe petitioner. The rolling date was 24th of 
Derember, 1994. They were allowed siv vehicles to bo used 
fo - election dntv by every candidates on the polling day and 
he w.'is also allowed .six vehicles. On the date of polling- i.e.. 
on 24fh December, 1984. his vehicles were being stopped bv 
the nulice and in spite of the drivers of the aforc-Xiid vehicles 
saylnr ih.’t the same were permitted vehicles, the vehicles 
were not bcino allowed to more His representatives took up 


this maiicr with ibe Kotioning Uiucer. who ordered foi Jcleasc 
of Ihe aforesaid vehicles, 

:.2. On the date of pulling, i.e,, on 24th of December, 
VJ34 when he went around a.i some of the polling booths, 
he found that his polling agent.x were not being allowed to go 
inside Ihe polling booths on the plea Unit the agent’s form.s 
had not been coiinicr signed by the Returning Officer or by 
h.;i representative. TTieie was no requirement for such counter 
signature on the aforesaid Jorms. He went and complained 
(be Reluming Officer in tbe Control Room and he then 
Ha died a wireless mess,ago to his officers to permit his polling 
ageuts to go inside the hoolhs. He subsequently found that 
withm an hour bis polling agents were ndmitled in.side the 
polling booths. 

23. There weic about 1277 polling booths in the Patna 
Parliamentary Constituency and it w.is not jios.siblo for him 
to ■vvalch all the booths. Hovsever, hi.s polling agents were 
not admitted inside the polling booths. He complained in 
(his legaid t,r the Returning Officer ,-is itated earlier. The 
polling a.gcnts were allowed to see empty b.nllol boxes at 
Ih,: commencement of the poll. On the poljing day some of 
Ibe po’lhig booltis were disturbed by some musclemen. In n 
'-|ude few cases, the people going on the vehicles with Con- 
i:ri's'-J flags on these vehicles were clistnrbing the booths. His 
polling agents were asnaultcd al a few places. As a case in 
po'nt, one polling .ngent, namely, Upeiidru (P,\V. 8) at polling 
booth no 111 .'■itmile at Rajcndranagar, Patna, was severely 
to.ifen up. He bad to be admitted for couple of days in Patna 
MciV' -d College and Hospital. There was another similar 
hr omc' in the booths at Konkarbagh and in Patna City at 
booth no. 43 some people brandished pistols and tore of the 
retevTut ivipcr" winch were with his apents. In the evening 
of qtib Decembci. 1984, he sent a telegram to the Election 
f’ovnm^xion wdh ii copv fo the Chief Electoral Officer and 
'ho fvntrnina Officer .riving some instance. Copy of the 
feVroini ha.s been ma’ ted as ‘X’ for identifiention. After the 
poIEnr 'he ballot boxes were to be brought to the strong 
rooms 'll the Collectnrate. Tn the evening of 24th December, 
19 ,gj, lie had visaed that area and found that it had been 
feneed a'l .aro"rid vdtb ba'hed w're. There was a gate in the 
roinh Ccinp road in the fence. The road was running from 
■■oufi’ 'o no’-th and on't of the road in a dniihlc storied biilld- 
iTig Tbcr“ were four rooms which were earmarked as ‘Strong 
Rooms’ for 1 e'*p'nr tbe ballot boxes, tn addition in the iifore- 
-;i'd bni’dinv west of the road, one room wa.s earm.xrked for 
stor.T'-f of baPof boxes. Thus, in all, there were five rooms 
in tb- odd two buHdin.gs being utilised for this niirnose. Four 
room ' "cre m n raw on ibe around Moor. The gate was 
aooro.xhnalelv at a dis'nni.c of 20 to 2.? vai'ds. .All the four 
ri'oiiir, were faclnr '.ve i bavins doms in fiont and the dimis 
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01 ' uU ll;e iour rooms wert visible fiom Uic gale but the 

rooms Mr t au eye on tbe sbona 

u m-KeUamng OHieer. He wrote a Jotter u> the Ret™ 
St no room He 'vatdmiim to Jookalter (he 

nmHed as Ext. 1 “ 

Ivt Ho had retniesicd in tlio aiorcimd ktlci u, the Reliirn 
mg Oll.cer to allow lt,s watchman (o put seals „„ the locks 

j'lOsrf,m' F‘=™‘“-^mn vide letter dated 

--UH9S4 irom the ofneo of the RelmninB otbeer Hk 
>^utchnran was told not to enter inside the s^m ami Lp in 
nJf rooms Irom outside. Hc.^ therefore could 

not afhx the seals on the locks of the strong rooms ’(to Is 
the ba.sis what tlie watchman reported to him and also 
on the basis of the written information given to him It is 
ocated ms.de the Patna CoHeetotale and was adjacem to 
hv siions looms. It is on the west of the noitli-soufh running 

There ""weiW? Seated. 

n t ® room.s on east of the road The 

west'of the unitside the fifth strong room. 
On Collectorate premises. 

n ^bth Hecembei, 1984 in the afternoon he went to the 
Drslnct Election Ollice with comning a.^im forms 

woul /'be'''' the list of counting agents who 

wo lid Le his representatives at the time of counting of the 

ballot pnpcis on 28th December, 1984. He went there and 
lound hat the doors of aU the five strong ri^nr^ere opened 

(VAv 2) He w^'ldtov^^d Bipra Bihari Sinha 

w.ii). tie wa., allowed to go in.sidc he gale because he 

he' found and when he went inside 

all rh. amazement that the doors of 

all the five strong rooms were opened and 

w«T',f*nS® each of the rooms. Them 

was an ofacci- sitting on the varandah near the strong rooms 
who was said to be incharge of this operation, He went up 
^ him and inquired why ihe strong rooms had been opLed 
Without prior intimation to him as one of the contoting 
under Ihe" LoUl him that the strong room had been opened 

ht j i lu l ' Officer, He felt that some- 

Ihinp inegular was being done, He could sec people with 

pei.i in their hand working in the strong moms and he 

could also hear the occasional sound of metalic boxes being 

lifted or placed on the ground. On this ho decided to so 

mimecliatcly to his office on Exhibition Board to take orders 
on this subject. He found from Chapter XIII, ParaH4 of 
dte Handbook for Retuniin.s Officer that the strong rooms 
could only be opened after giving prior notice to the contesting 
cand dates and the strong rooms had to be opened in presence 
ut the reprcscntalive of the cootesting candidates, 'fhereupon 
Secretariat to report about this matter to 
(lie Chicr nUctui al Officer. Bihar Shri S. Bbatnagar. Incidentally 

opened it was 2.55 p.m on 
2(1-1..'1984. He made a verbal complaint to (he Chief Elcc- 
tonl Olticcr about the iinaiilhorised opening of the strong 
ro.mns. He also told him th.at be suspected' that llic ballot 
boxes were being compared. He ajipcared suvnri.cd to bear 
at'ont his complaint. He immcdintelv telephoned to the Ri-tiirn 
in.g Cfficci- m his pre-ence and he could onlv hear In's part of 
fbe conversation. He reqlie.sted Mr, Bhainagar to personnllv 
visit the .site and see things for himself. He agreed to do so 
They proceeded to the strong rooms in Ihe Cofieeforatc and 
reached there at 4 p.m, When they arrived there, some of 
t'lc doors of the .strong room.s were still opened other were 
(■Used, The Officers supervising the opepation told them that 
ihe .stroin: rooms bad been opened under the 
orriers of the Returning Officer. Veiy soon within 
a couple of mimifes the Rcturnina Officer 
arrived at the Mecne. He stated that he had acted in 
accordance with the directions of fhe Election Commission, 

He disputed his contentions. At that time there were about 
10 to 13 peonle standing close by Mr. Bhatnagar suggested 
that they should go inside n room where they could ^Iscuss 
the matters. Mr. Bhafnacar, Mr. P, X. Sineh, the Keturnitig 
OOlcer. and himself went in a room in Ihe Collectorate where 
dne-v had discussion for 20 to 25 minutes. The Roluining Officer 
kept insi^ong lhal he opened the strong rooms in accordance 
w iih the imtnictions of Ihe Election Commission to check the 
p!c'.;diM‘.' Officers’ denies and haUcit pni'Cis accounts. He 
as' him if he had any instnietinn, 1o this effect and lie 
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gave a non-coinmiUal reply and did nut produce any docu- 
iiieut to support his action, Un the other hand lie repeatedly 
iCie.icii lo me luindbook lor Kctuining OIlLcci. Mr. flhutnagar 
iic.nd ooih of luem and did not intervene in the dicussiuns 
as such, tin tins he ultimately nieniioncd that he was not 
sLiiiblied wjih the reusoii.s given for the opemiig of strong room 
nor Willi the mannei in wliich .strong rooms were opened. He 
loll S/b Bhainagiir and R. K, Singh m that room after .slating 
that he will be making a coinplaini about this to the Election 
t onuiiission, When he came out of this room and went near 
the gate, there were 30 to 40 people. On seeing him tliey 
raised slogans and some asked him what hud happened. Those 
people wcie Ins supporters. His further slatemcnt in this 
icgard IS ihat when lie wem to the strong rooms at 2,55 p.m. 
his watchman was not there. He looked for him and found 
h.m missing. Again when be went at 4 p.m, he did not check 
whether he was there or not. He was with Mr, Bhatnagar 
the Chief Electoral Officer. Subsequently he was told that the 
Was ihcie when he came out at 4 p.m. and that he had come 
lo him to repoi I about the strong rooms having been opened 
only a few minutes after he had left his olllce to go to the 
election office for handing over the counting agents forms. 

25. On 27tli December, 1984 he found that all the local 
ncw'papcrs earned leports about the opening of the strong 
looiiis and lei erred to u prcis statement having been issued 
n> tlic Rct'iini ng Officer on the subject. The jjrigmal press 
sialeinent signed by tiic Reiurmng Ofliccr was also brought 
lo him. The ine-s btatcmcnl hiij been marked as Ext. 1/1. In 
this connection he also sent a telegram to the Election Com¬ 
mission. A carbon copy of the aforesaid telegram has been 
marked as Ext, 1|2. On 27-12-1984, late in the evening 
two gentlemen M/S Brujeswar Prasad and Shyam Sing came 
to Ids oEricc at iiboiiL 9 p.m. with four ballot papers ail marked 
m his favour, ihesc iour ballot papers were torn but the 
number on (he three of the ballot papers was available. The 
number on the fourth ballot paper was missing. All these four 
ballot papers boic the signature of the Presiding Officer 
Ml, Bluuat Prasad on their reverse. They pertained to booth 
no, 190 of Patna Central located at Palhar Ki Masjid. All 
the four ballot papers bore marks iu his favour. He kept 
llv-se ballot papcr.s and on the following morning he had 
taken lire photographs of these ballot papers. These ballot 
papers wcie sent to the Returning Officer through the election 
agent. Carbon copy of the covering letter has been marked 
as Ext. Il3. Copy of this letter was also sent to the Chief 
Electoral Officer and to the Central Observer deputed by 
the Election Commission to observe election in Bihar. On 
28-12-1984 in the morning the aforementioned Brajeshwar 
Prasad and Shyam Singh came to him with four more ballot 
papers and those ballot papers were from the same booth, 
i.c. booth no, 190 of Patna Central located at Palhar Ki 
Masjid- Tlie numbers on these four ballot papers were intact. 
Thcie ballot pap is wcie marked in favour of the petitioner 
and on llieir revei-e bore tlie signature of Sri Bharat I’l.tsad 
as the Presiding Officer. He look these four ballot papers 
to Ihe office of the Chief Electoral Officer in the 

Se. relariiit pensonully. He handed over the ■lame to Mr, 
Tuikeshvvar iPraBad, Joint t hief Electoral Officer and obtain¬ 
ed his signature. Those ballot papers were found by the 
aforesaid persons near a bush on the road. One more ballot 
papers was brought lo liiiii on 31-12-19‘84 and this ballot 
papers bi,'ir, the signature of Shri Prameshwar Prasad, as 
Presiding Officer, on the reverse of the said ballot paper. 
This ballot paper was also marked in fovour of the petitioner 
and it pertained lo polling booth no, 32 located U Anisha- 
bad of Patna West. Ballot paper has been marked as material 
Ext, I. Nine ballot papers’ counter foils were also brought 
to him after the declaration of the result of the election, 
which pertained to polling booth no. 30 of Patna West. 
Eight ballot papers’ counter-foils were intact and the 9th 
was torn and bad pan tbetcl) marks on it. ThCse ballot 
papers’ counter-foils were found from n betel shop. Counter¬ 
foils of these ballot papers have been marked as material 
Exts. l|i to 119, 

26. Oil 27-12-1984 the jictitioner wrote a letter to 
the Chief Electoral flfficer in which he requested that 
counting should be conducted under the supervision oC the 
officers from oul-sidc Bihar. He made this request in view 
of the fact that the strong rooms had been unautliorisedly 
and in : i\ hregular mannci' opened on the jirevioii:, day. 

The oil’icc cop\ ol the ''.aid letter lias been maikcd as E\t 
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1]5. In the evening oL the 27th Deeembci;. 1984 he vame 
to know from hi‘' workers that the Rctni'niiig Ollieer hail 
changed (he staff initialiy detailed for counting. These 
.staff ‘weie from the C’cnsns Department of the Goscrnmenl 
of India located at Patna and was chansed only one oi 
two days before the date of counting. Tins staff wa.s leplac- 
ed by the Officers of the Government of Bihar almod cninely 
from’ Patna Collcctorate. On getting this information his 
suspicions were fiirther aronsed and ho instructed hi.s count¬ 
ing agents to be very vigilant at tlie time of counting and 
file written complidnts whenever they came across any 
iricgnlarity. He also usked them to obtain receipt for every 
complaint filed by them 

27, On the date of counting of voles, i.e., 28ih Decem¬ 
ber, 19K4, as he had earlier stated he handed over four 
ballot papers marked in his favour to the Returning Olficer 
and four more ballot papers marked in his favour to the 
Chief Electoral Officer, He went to the Collectcnito where 
counting of the ballot papers was taking place. It was being 
done in .six pandals within the campus of the Patna Collec- 
torato. There were six assembly segments of Patna Parlia¬ 
mentary Constituency and there was a separate piind.il for 
each one of thc.se six segments. When be arrived tliere a 
little after 11 a.m. some of his counting agenfs mentioned 
to him that they had come across a number of irregnlanTies. 
He went into that Pandal and found that theie was a ballot 
box in which the ballot pajrer.s were all horizoiitally and 
neatly stacked. These ballot papers with 25 nan f 'i each 
were fairly long and they had to be folded and then inserted 
through a narrow slit on the top of the ballot boxes. Seeing, 
this he can say that this wa,s very serious irregularity and 
he immediately made a written complaint which he siened 
himself and handed over to the Assistant Rcturnint, Officer 
who was conducting the counting operation. Tiic office copy 
of thi.s complaint is Ext, l!6. 

28. In spite of the protest made by the petitioner the 
stacked ballot papers in the ballot box were duly collated. 
At that time there was a- pres.s photographer in the iPandal 
who took a picture of the stacked ballot box, However, 
the counting stuff asked him to leave the Pandal and be 
went axvay. Thereafter he decided to bring this matter 
to the notice of the observer from the election cowmissiop 
because his representations to the Returning Officer and his 
■stall were being ignored. He went to the PatHputrn Hotel 
where the observer .Shri B. P. Singh was .slaying. He met 
him and requesied him to visit the counting sllc and si'c 
how the stacked ballot papers were being presented for 
counting. Mr. B. P, Singh visited the Pandal in the after¬ 
noon and stopped Ihe counting of the ballot boxes in which 
ballot papers wee horizontally stacked. A f-w' hours la^er 
even fhesp ballot papers were counted. During the n'ght 
of ostblncth December, 1984 several ballot boxes in the 
Patna Citv segment were again found horizontallv stacked 
with baffot papers hv the counting staff. They made written 
comnlaints against this. There were .several booths in 
Bik'rani. Pbulwari and Patiiq City segments which h-d such 
hor'zontiffbi stacked ballot ogpers and about yrhich be fUed 
written i-omn1.amts before (be counting surervi.sor 'n'ludinc 
tbp ,\ssistant Returning Officer who was the in-barge of 
the conndne. Besides, horizontallv .stacked b-illof nart rs 
in bai'ot boxes, be ennie across a larae number ot cases 
in wb'cb more than s)q percent votes had been nolled in 
bu'our of one candidate. According to the rules on tfic 
siibiccf, counting of the votes in booths for more than 
90 per f'nt for any one candidate is to ho done only nfi'u' 
obtaining deainnce of the Election Commission, fn the'e- 
ca'cs no snrh clearance was obtained. There were on s-rufinv 
135 such noffing booths. In one case that is boofh no. 
174 of Patna ritv lOf) per cent votes were colled l>i f-vour 
of one c.andidate. There were 675 votes all in favour of 
Con,grcs,s-) candidale. There were besides two booths, where 
the number of vote" polled was more than the number of 
votes for (wo booths. These are boolh no 173 of Rif ram 
segment, where nnmhcr of voters was 545 and 'ofes rmt 
were 550 and hnoih no. 94 of Patna Citv segment, xvb-rc 
(be nurnber of voters w'ere 419 and the votes cast vverf. 453. 
He obiected to this but his obie'-fions were not taken into 
account and these vote.s were duly counted. 

29. The pet'fionei- was supplied with the h^t of the p-’lling 
stations bt' (be District Flection Officer The District nec- 


fion Otneer was also the Returning Officer Eoi the Piilibi 
Ihirliunicnt, ry Comlituency Booth No. .94 of Pa'na City 
segment hti'.l 419 votes and booth no 173 of Biknim seg¬ 
ment liaJ 5-15 voters. Usfoie the decJaration of the election 
result he also sent a lelcgiL.m after the livsl day of counting 
on 28 12-1984 to the Election Commission complaining 
ahoiit the "tacked ballot papers in the ballot boxes and other 
iiiegiilarity found during (he counting. Carbon copy of 
ibc tclegiain is E.xt. I /7 After the declaration of the 
result a h.illol paper and nine coiiutcr-foil.s that were 
brought to him were kept by him in his custody. He did 
not hand over tlieso things cither to the Returning Otficer 
or to the Chief Electoral Officer. Subsequently towards 
the end of .Tanuarv, 1985 he went to the Election Commis¬ 
sion to inqtiiie as to what action had been taken on the 
complaints made by him. This statement Was riRlifly ob¬ 
jected to by the learned counsel appearing for the rospon- 
dciif .since it was beyond the pfeadinRs, 

^ 3fj'. For taking comparati^■c view of ihe erp-e.s of the 
p.irlics I consider it desirLbIc to enumerate here the state¬ 
ment of rc-Spopdent who has figured a.s R.W.f. R.W.I 
Dr. r. 1C Thakiii has stated that he was a candidate of 
< oi‘gress-1 party for C35-Patna Parliament Constituency’ in 
Ihe elccCuin held in the yc.ar 1964, He was the successful 
cMididale in tliat election. Tkenty five candidates had con¬ 
tested the election. The votes which were cast in his favour, 
as declared, were more than 97000 from the votes CB.st in 
favour of the petitioner. Mr. Rajkumar Singh, the District 
Maiii.stiatc, IGtip, w.as the Returning Officer of the Consti¬ 
tuency ill question. There were six Assistant Keturninu 
Oihcer.s ami were of tlic rank of the Suh-divis'onal Officer. 
Deputy Collector Land Reforms and Additiopcl District 
Magistrate. z\ll the ballot boxes utilised at the p.clling 
booths had been sealed at three places. There used to be 
one paper seal inside the ballot box. Another .seal u'sed to 
be on the slit of the ballot box and the third seal used to 
be on the covering of the ballot box. .Ml the forms which 
were used by the Presiding Olficer wore also sent in a 
sealed cover. The sealed ballot boxes and sealed covers 
containing the papers were kept in the sTong rooms in 
safe custody by the Returning Officer. No seal of any CEin- 
didate of the last election or his constituency was put at 
the locks of the strong rooms. Seal of the Returning Officer 
was put at the locks of th© strong rooms. Non© of the 
candidate or agents of any of the candidates were refused to 
put their respective seals on the locks of the strong rooms. 
He had no talk with the Returning Officer-cura-District 
Magistrate, prior to costing of he votes. There was no 
tampering of any ballot bo.x at any stage anywhere. Ho 
hud collected infoirnution regerdiug the allega'ions made by 
the petitioner in the election petition with resicect to 
the opening of the strong rooms. Form-16, which is sub¬ 
mitted by the Prc'^iding Officer and the diary containing 
detailed information recarding the voting of the ballot papers 
at the booth. AccoiJ ng to his information the Rctiirnina 
Officer had opened t’-o strong rooms in complian.e with the 
certain orders of the Election Commission of India. Ho 
bed visited the counting hall which wris located in P.atna 
Collectoratc, His counting agents as well as of the peti¬ 
tioner and other candidates were present there in the co^nt- 
in hall. Except candidates, against and officials, rone-ekse 
were allowed to enter info the counting hall. The three 
seals on the ballot boxes used to be shown to the acents 
of all the c.andidales and the agents present there before 
opening (he ballot boxes. No seal of any ballot box of 
his Constituency wa.s found tampered at the time of count¬ 
ing of votes. It is not a fact that scve'al bocth.s vc'e cap¬ 
tured and irregnb.irifieH were committed at several booths. 
No attempt was made or action was taken fro mhis side or 
on his behalf in order to capture any booth or commit any 
illegal .act in course of casting of voteu at any lime during 
the elc.tiop. II is not a fact that the ballot papers vorc 
found stacked in some b Hot boxes of some of bcoths 
of Hikram, Pbulwari and Patna First, ft is also not a fact 
that the b.illot papers were found kept stacked horizontaPy 
in the ballot boxes of certain booths and it is also rot a 
fact th.at irregularities were committed at any booth or any 
bnl'nt p.aper was tampered. It is not a fact ibat .several 
ballot papers which were polled, were without the signature 
of (he Presiding Officer. Ho was not concerned in. any 
manner W'ith the oneniriR of the strong rooms and the re¬ 
port sent by the Returning Officer to the Election Commis- 
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iioii of Iviclia. No irrciV.ihinty wa'j comjnillcd at any booth 
of liatna (.A'lslrjl Assembly Conhiltucncy, particuUii m 
booth no. lyo. No complaint was filed at that booth with 
respect to ;mv kind of incgtilinity eomtriitted tt’.ere by »uy 
agciit of any eandidato. His countiiifl; agents .,nd polling 

■agents yeio pi'esensat each and every booth. Devta 
Prasad ChoLi'.Ptary uas his elcetio.i agent, U was also not 
a fact that the counting staff were changed in course of 
cotinling of vote... It was not a fact that some polling 
i.gent'i were refus'd entry at any pollicg booth on flimsy 
grounds. He had not cmiaged any mn't'.e'Ttan in course 

of elccti..n La'mpaign and casting of voles. It was also not 
a fan that Ilpcrah.a was assaulted by his agent. It was 
not a, fact that he and his agents committed .my kind of 
corrupt praclice.s. Before rding any nomination ns a candn 
dale tor election, he had resigned from his post under the 
OovcrnmeTi which had been accepted before filing of 

the nomiit.iiion papers. The ballot papers of 38 booths 

were ’not counted 'and taken into cousidcration in declaring 
the result of the election. The ballot papers of these hootha 
Vine not comited on accorint of the difference of mtiiiiin 
between the voles cast In his favour and the second candi¬ 
date, nannlv. Sri Ramavatar Shashi bectULsc that wtudd 
n d h;oe affcted the result of the clcsllon. 

31. The Returning Officer, Mr. Raj Kumar Singh (R.W. 
12), has staled that he was posted a.s the District Magistrntc- 
ciim-ronccfor, Patna, in the year 1984 At the time of 
la f general election helil in the year 1984 he v.ns tho 
Returning OKiccr, He wa.s all through tnipartial m Ccnirsc 
of the la.sl general election. He had no connection or 
inclination or anv kiml of helping attitude towards any 
contesting candid.itv' He has further stated in his examinu- 
tion-in-chiof that thiee seals arc u'^d in the ballot boxes 
after close of the casting of the votes-one paper seal Inside 
the btdlot box. the other was seal on the sh't and .another 
‘cal is given on the cloth cover of the ballot box. The 
Presiding Officers used to he instructed at the time of elec¬ 
tion to take the signature of the polling tieents on the paper 
seal and on the cover sea! if a no'lmg aecnt of (he particu¬ 
lar nartv so likes. Ho had given Torm-16 to the Presiding 
fVfHcers to send the same duly filled up after the poll. The 
Presiding Oiricevs h»d also to submit diary containing diffe¬ 
rent cohirnns regarding the d-da'i.s of the poll'pe. The dairy 
contained the miipher of total votes issued and polled at _a 
particular booth. The Presiding Officers had also to Indicate 
in the dah'v the deUt'ls about any irrcgulariiy, violence, cap- 
fni'm'ng of btxilh, taking nwa\' of the ballot pauev.s etc. That 
dairy was to be sign-d bv the Bresiding Officer. There were 
niore th'i'n ;i thoiiv.tnd booths in Patna Parliamentary co'nsiitn- 
enev. The pavers were sent by the Pres'd'ng Officers ol 
each booth in separate packets. This witness could 'rot any 
about the Inlt details of the papers which were to be sent 
by the Presiding OlTlcrrs (o h'm as the returning Officer but 
hr could cive the details of most of the papers. They were 
ballet p.aners nceotinl, paper seal account, counter-foils of 
tbe iisrd b.allet paper etc. 

32. The Returning Officer (R. W. 12) has fmthcr stated 
that the Presiding Office s hud followed the instructions of 
the Pleclion Commission in sending the packets after the 
close of the polling. Di.aries of the Presiding Officers and 
Form 16 were sent separately in sealed cover. The Offi¬ 
cers had been earmarked to receive the sealed ballet boxes 
and all the connected papers sent hy the Picsiding Oilicers 
after the casting of the votes. Strong rooms had been 
airanged for keeping the ballot bo.xes and the d-onneeted 
papers sent by the Presiding Officer. Receipt ot the ballot 
hrv.'.es cunt'n'ied till the forenoon of 25^12-1984 from diffe¬ 
rent boolliH. Mr. T. N. Jha was the mcharge of the strong 
rooms and he had locked and scaled the locks of the strong 
rooms. To his knowledge ‘no candidate had made any rc- 
tpicKt that he wuithl pm him own seal on Ihe loci, of the 
strong rooms, Ai! the connccled ptmcis alonir with the 
accounts of btillot papers and the Presiding Officers’ diaries 
were kt-pt op the b'.dlot boxes of a particular booths in (he 
strong rooms. Th.il N the rule and practise and accordingly 
it wun done by the strong rooms incharge under hia direc¬ 
tion. He was ".■quired lo send report to the F.lecffon Com¬ 
mission of Indhi and ;i copy of the same to the Ch’ef Elec¬ 
toral Officer rep: 'ding the polling of more thatt 90^.;, of 
votes at am.' poirni; booths as also about anv incident of 
capturing of I'LtV'.t, I-ta sent r'-P'’ri to the Ideclion Com- 
m^sion after e^-;iTjinii]'.t 'he ?r';idipt Offiervs' djprv and 


Form—16 wilh respect to the election in question. Re 
had received an applitation from Gen. S. K. Sinhn, the 
election pctil un'.'i', lo allow his represeniative to remaiti 
in front of the strong rooms all along till the ballot boxes 
were in the fitropg rooms, which he h.rd allowed, but he 
c.iunot gitc the e.xact time when the strong rooms were 
loc''ed and scfds were put because they were done by the 
Officer concerned who had been deputed for the purpose. 
The application of Gen. S. K. S'nlia was received by him 
on 23;h L:-.'ember, 1'984 when the skirage of the ballot 
t o .cs in the -.Irong rooms had been conplci.'d. The scru¬ 
tiny of Foim—lb and other ctmnccted papcr.s w'lh respect 
to the enstir,'.; of votes in the eleclion v/as done by the. 
Assistant Returning Ollicers, who were s x in number and 
were fur each assembly constituency. He had not visited 
the strong rooms pcrson.illy. .After receiving information 
regarding the arrival of the Chief Elccloral Officer, he went 
to his Office at Collecioratc, but the Cliief Electoral Office’ 
was not there and after getting information that the Chief 
Electoral Officer was in the strong rooms, he went there. 
He (R, W. 12) further st.atcd that it is not tt fact that the 
strong rooms had been opened in ordv'- o tamper w'th the 
ballot bo.xei to help a part-ciilar candidate. These allcga- 
liors 'are absolutely false and incorrect and there was no 
question of tumpciing with the ballot boxes and It was 
never done in the strong rooms. Counting of ballot papers 
of 25 to 30 booths were not done since it had been stopped 
by him or hy the Assistant Returning Officer. There were 
(iOO to 1000 voters at one booth. Patna Parliamentary 
Con.;liluency had been divided in six segments containing 
one Assembly Constituency in each segments Counting Hall 
for coiintin|; of the brdlot papers of dilfercnt segments were 
Consiructea separately within the Collectnrate campus, 
lie had taken all pivcail ion's or pioper counting I'f Ihc ballot 
papers in every counling hall. Senior Officers had been 
deputed as the Assistant Returning Officers for each of the 
counling hall, Each of the Assistant Rctuining Officer used 
lo 'nipcrvisc Ihc counting of votes in his counting hall and 
if there was any complaint against any Assistant Returning 
Officer it was performed before him. Ho had visited the 
foimting hall. No irregularity had been committed m the 
counting of the ballot papers. All the rules and instruc¬ 
tions wilh respect to the counting of the ballot papefs had 
been strictly followed. 

33. This witness (R. W. 12) has slated in his cross-exa¬ 
mination th.at the took over charge as the Distr'et Magis¬ 
trate. Patna, in April or May, 1983. According to his 
knowledge the officer posted as the District Magistrate at 
Pain.a enjoys the confidence of the Slate Government,^ The 
Returning Officer is the king-pin of the electoial machinery 
of a particular consHlucncy, in view of the aforesaid posi¬ 
tion it was Ins duty to be aware of all the statutory provi¬ 
sions as well as the circulars Or directions given by the Elec¬ 
tion Commission. There s a Hand-book for the Relin-ninp 
Officer, containing all the instructions issued by the Elec¬ 
tion Commission of India, He had made himself familiar 
with the instructions of the Election Commission contained in 
the Hard-book before the election concerned. This instruction 
relates to the various proce.s of election beginning with the 
prcp.iralioti of the election programme. He had followed 
all the in-'lructions contained in the Hand-book, He was not 
only the Returning Officer of “35 Patna Parbamentatyi Consti¬ 
tuency’’. but wa.s also Retuiming Officer for Barb Parliamentary 
Constituency and the .is'iC.i'ihly coiT’diti'cncy of thi ensirng as- 
bly constituency election, He had experience of conducting 
election while he was posted as the Sub-divisional 
Afagistrate at Jatrui, of Gram Panchyat election He had 
carried out the duties ns the Returning Officer to best of 

his ab'lity as set out in paragraph—1 of the instructions 

issued by the Election Commission contained in the Hand¬ 
book of the Returning Officer. He had called a n-eeting ot 
the contcsl'tig candidates, their represent,’.live and the mem¬ 
bers of the political parties, as far as he remembers, prior 
to holdinn of election. He had no spfcial attachment with 
the respondent Dr. C. P. Thaknr. His impression was that 
the ballot boxes used in the last general election were of 
nnifortn in size. E'.'cry bailor box contains slit. He can¬ 
not say the Icneth a'nd width of the slit of the ballot 
bi'.Ks. After referring to the material E,\t. I (ballot papeG 

be (R. Wi. 12) slak'd tb.at (his kind cf ballot papers was 

used in the hisi general election. Coimter-fi'ils arc detSch- 
el from tbe ballot na.ners when the bailor papers ato issued 
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-to the voters. Ballot papers cannot be put inside the 
ballot box without being folded several times in view of 


the size of the slit of the ballot box. Ballot papers are 
.signed by the Presiding Officer before they are handed 
over to the voters for casting their votes. The Patna Par- 
liaqientary Constituency had been devidcd into six segments 
having separate numbers. He did not remember whether 
on the ballot paper the segment number and booth number 
wore also given. He stated that dist nguishing marks had 
been given .on ballot papers. He did not remember whether 
he had appo.nted any Prameshwar Prasad as the Presiding 
Officer. He did not recognise the Signature on the ballot 
paper, marked as Material Ext, I. Th s material Ext. I 
.contains the booth number and assembly segment number. 
The ballot and the necessary papers sent by the Presiding 
Officers were received by the Strong Rooms incharge. Mr. 
T. N. Jha was the incharge of the Strong Rooms, who was 
District Welfare Officer, He d'd not remember as to hoW 
many persoos or how many officers were deputed as hia 
assistants. The Returning Officer (R. W. 12) has furthet 
stated that as far as he remembers one Deputy Collector 
with one Head Assistant and some Assistants were posted 
'for each assembly constituency for the help of the strong 
■rooms incharge. They had been deputed under his order. 
Ho Is conversant with the instructions of the Election Com¬ 
mission in respect of the receiption of the ballot boxes 
and the connected papers brought by the polling party as 
also the manner in which theji were to be dealt with. The 
Officers were given a check list and they were instructed to 
gross-check the items-Hke the ballot boxes. Statutory and 
nonistatutory packets. All the items enumerated In t^ 
check-l'st were deposited by the polling parties and those 
ballot boxes and the connected papers were used to be kept 
in the strong rooms. In the strong rooms there were one 
square for each booths on which ballot boxes and other 
connected papers were to be kept. There were instructions 
that the statutory and non-statutory pockets were to be 
kfepl on the ballot boxes of teh booths concern at the top 
of- the ballot boxes. At that time this aspect that these 
paper's may be required by the Election Commission for 
the purpose of information before the counting of the 
ba'lot papers had not occurred to him. After ■ the ballot 
boxes and the connected papers had been icept in the strong 
rooifts he had been told by the A.D.M. that the information 
may be required by the Election Commission regarding high 
percentage of votes and any other susp'cious circumstances. 
He sras required to scrutinise the papers sent by the Presi¬ 
ding Officer before the counting of the votes for informa¬ 
tion of the Election Commission but he knew about 
Instruction at a later stage. The scrutiny of the Presiding 
Officers* diaries and ballot papers accounts could not be 
done at the time of the recei^ of the ballot boxes and the 
Other, connected papers since it was not feasible in view of 
the large number of polling - parties arriving at the head¬ 
quarters, He further stated that in view of the difficulties 
wh|ch were felt in course of the last election, the Election 
Commission revised the procedure and directed that the 
additional copy of the i^sidlng officer’s diary and the 
accounts of votes should be prepared and that copy should 
bo ticrutinlsed after the receipt of the ballot boxes and 
shoffid not be kept In the strong room. 

W. He (R. W, 12) further stated that, the instmetfons 
contained In paragraph'—20 of Ext. 6 were not strictly fol- 
lowojd in the sense ’ that the scrutiny was not done simulta¬ 
neously as soon as the ballot boxes and the either connected 
papers were received, but It was done at a later stage. Tn 
case of repelling strong rooms had to be opened in past 
also and to his knowledge not otherwise. Leaving out 
where the repoll had been ordered and, for. which he was 
concerned, there Was no opening of strong room after lock¬ 
ing and sealing and before counting of the ba’lot papers. 
StatUtevry rules renuire that the counter-foils of the ballot 
.papers should be kept in a packet, which should be pro¬ 
perly sealed by the Presiding Officers, concerned. Af the 
lime of counting of votes, the Assistant Returning Officers 
and the counting Superv’ser may scrutinise the counter¬ 
foils as per the instructions referred to and which were 
brought to his notice. Repoll it nqt held unless there Is 
some report of maknractice or soma suspicion In connection 
with, the cgstlTiR of the votes. The ■ counter-foils hi hsual 
course cannot’ be oxpftCfed to -be outside .unless there are 
Instances o# sntitcWng' of the baHot papers at B ,p.hrM™ar 
3458 OH90~3 


booth. He did not remember as to whether there was any 
.J.apti’ri regarding the missing or snatching of any counter¬ 
foil along with the ballot papers from the Presiding Officer 
of any booth. If such happenings would have taken place it 
should have been reported to him. The voters are required 
to sign on the coUnter-foils. About the Pre.siding Officer 
he ivai not aure whether there is any such provision^ or not 
.imdcr the rules and instnictiong, K the packets containing 
the cOuntcr-foils were to be opened before the counting of 
the ballot papers in the ballot boxes the contesting tondl- 
dates bt their representatives had to be called. Repolling 
is done under the orders of the Election Commission, He 
was responsible for the arrangement for the safe custody 
of the ballot boxes after the casting of the votes, 

" 35. The Returning Officer (R. W. 12) has further stated 
that the strong rooms were located in both sides of 
the road which was running north to south and the strong 
rooms has been faced w'th barbed wire. The distance bet- 
•ween the barbed gale and the nearest strong rooms was 
one furlong. He cannot say whether the locks of all the 
■strong rooms were visible from the barbed gate. After refer¬ 
ring to Ext. 1|2 the rotmnmg officer fRW 12) said that under 
his orders Mr. W. N. Smgh the Assistant Election Officer 
'had passed the order allowing the representative' of son 
S. K. Sinha to remain near the strong rooms. He had not 
obta'ned the permission of the Election Commission or the 
Chief Electroral Officer for onening the strong rooms. The 
instructions, as contained in Chanter XHT paragraphs 14 of 
the Hand book were followed, in the sense that the represen¬ 
tative of the petitioner, i.e. Gen. S. K. Sinha was al¬ 
ready there. The case of other conlc'ting candidates the afor- 
said Instructions were not followed. T^e wtiness (R.W. 12) 
further stated that the aforesaid sentence is his answer to 
the .question nut bv the cross-examining counsel and set an 
explanation. Gen. S, K, Sinha’s renresentative was physically 
present there at the time of opening of the strong rooms. 
This information was received by him through hK subordi¬ 
nate Mr. T. N. Jha, The strong rooms were opened in his 
absence hut under his instructions bv the strong rooms In- 
, charge Mr, T. N. Jha. He was not informed bv Mr. T. N. 
Jha that he had told the representative of Gen. S. K. Sinha 
that he (T. N. Sinha) was going to open the strong rooms. 
The nrocedu’-es provided unde the rules had been followed 
in the last general election. After the ballot paper is torn 
of from the counter foil, the same is handed over to the 
Voter after taking the signature of the voter on the counter¬ 
foil. The Pres'dine Officer Is surno^ed not to allow a voter 
to go out'-ide the hooth without in-ertine the ballot 
apers In the slit of the ballot box. At the time of issue of 
allot papers, the presiding officers fold the ballot paners 
and the voters after nutting necessary marks against a parti¬ 
cular candidate on the ballot naner fold in the same 
manner and nuts 't ins'de the bal'ot box. In case any voter 
without casting the vote coes nwav with the ballot naner 
it should be noted in the. Presiding Officers diary. The Assis¬ 
tant Returning Officer had examined the Presiding Officers 
diaries. The report, which was submitted to the election 
Commission,, was hnally sfSit by me. The witnCss clarified that 
be fiad sent his own renort to the Efection Commission bas¬ 
ed on the report of the Assistant Returning Officer, So far 
as he remembered there was no instance of anv voter hav¬ 
ing gone away with the ballot paper as recorded In the Pre- 
Riding Officers diaries and as reported bv the Assistant Re¬ 
turning. Officers, Mr, T, T. Jha and hi* party who were In- 
charpe of the strong rooms, where different from the per¬ 
sons concerned with the polling, so far as he recollccfed. 
Aporoxfjnntelv in 5 to. 10 minutes the checking of the ballot 
paners and the nnners with the check list could have been 
done 's resncct of one booth. Checking of the Presiding Offi¬ 
cers dinrv .normaflv is exuected to take about 20 to 25 minu¬ 
tes. The Assistant Election Officer had informed h’m at his 
residence that the chief electoral officer had come to the 
Rtronp room. He had Informed him on phone. The Chief ETCC- 
tornl Officer had not contacted him on telephone in this regord 
rememhet to wbfthpr the Chjef Electorpl 
Officer had rung him un. and talked with him on phone in 
connection - with his .visit at the collectorate. The A.D.M. 
Incharge -of the elecfiuit had informed hint after the strong 
were cloijcd IhRt theto wete Jn^itructioiis bv the cleC"* 
tion Commission of India to send report ahout the instances 
were- there, had been extraordinary percentage of poll of any 
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law practice or suspiciuoiu circumstances as reported in the 
PrcsiUi'ng Oilicers’ diaries and he told him that this report 
was lo oe sent uiier sci utJinismg tnc fresiamg, uUicers diaries 
and uic ouiioi papers accounts, nc intormed him tnat both 
these oocuiiicnis were m me strong room and tor that pur¬ 
pose the strotng rooms would have to be opcneu. He gave 
permission lor opening me strong room. iiJl mat time it nad 
not m Ills mma tnat itieie was any instruction of the Elec¬ 
tion twomonssion to send a report as stated above and the 
A.U.M. mchaige hud urougin tnis to his itnowieage. ADM 
incharge was the senior IAS Officer and he had deputed him 
to aaSut h.m tKW IZ) m organising the election ADM in¬ 
charge had also gone near the strong rooms to check the 
progress of the deposit of the ballot texes in the strong rooms. 
He was in constant touch with tlic Ai)M incharge during 
that period. 

36. The Returning Officer (RW 12) has further stated that 
he had to knowledge that the representative of gen. S. K. 
Sinhh was also there near the strong rooms when me strong 
rooms wore opened but he was informed by Mr. T. N. Iha. 
To his kndwledge it is not a fact that the representative of 
Gen. S. K. Shiha had gone to take mid day meat at the time 
■when the strong rooms were opened. So far as he remember' 
ed, he iiacf passed an order on the file to open the strong 
rooms. He did ndt remember the conversation between him 
and the Ch.ef Electoral OflScer which had taken place after 
the arrival of the Chief Electoral Officer in the strong rooms 
on the date of opening of the strong rooms. So far as ha 
fomembered, the Chief Electoral Officer had told him that 
he had arrived at the collectoratc on the infonnation received 
by Gen. S. K. Sinha regarding the opening of the strong 
rooms in order to varify as to why the strong rooms 
were opened Relocking and rescaling of the 
Strong rooms had not taken place in his pre.ience. He did not 
rfetaernber whether he had received any report regarding tb« 
relocking and resealing of the strong room.s. Apart from the 
CMOS of repoll there was no occasion in any eleotioa, in 
Which he was concerned, where the strong rooms were opened 
after locking and sealing after the receipt of the ballot 
boxes and'before’counting of the ballot papers, except the 
present one. He Could not say whether this document (marked 
a.s ‘Z’ for idenf'flcatlon) had been sent to this Court from 
his office. He did not remember the exact date of opening 
of the .strong rooms. He could neither except nor deny tlj® 
sugseslion that the strong rooms were opened on 26-12-1984. 
He had written letters to the Chief Electoral Officer explain¬ 
ing the circumstances in which the strong rooms had been 
opened but exact date he d'd not remember, -He did not 
remember as to whether he had written to the Chief Electo¬ 
ral Officer that the Election Commfe.sion had directed that 
the ballot boxes should be kept in arranged mnnner to the 
strong rooms. After lapse of about four venrs. he could not 
say, anything about the contents of any letter which he had 
written at that time,’ After ’ the opening ■ of the strong rooffis 
he had written letters to the Chief Electoral Officer outlinliifi 
the, circumstances in which the' strong rooms were opened. 
Precised, wordings of those letters he could .not .recall. He 
was aware that the directions of the Election Commisstda 
were to scrutinise the ballot papers account. Presiding Offi¬ 
cers’ dirtries etc. immediately on their receipt at the strong 
room, photostat ■ copy of letter No. 494 ^Ic. dated 20th 
March, 19R5 was written on his dictation and bears his sig¬ 
nature, which is marked as Ext. 1 /16, The letter NO, 490/ 

• Elec, dated , 18th March.'1985 (Ext.. 1/IT) was typed. on 
hiij- dictation and bears his signature. The press note dated 
2'6-12-19R4 tExt. t/1) was also typed on his dictation and, 
.bears.h's 'signature'. He further stated that the aforesaid press 
jipte. (Ext. I A) ■ wa': issued because ceilain statements had 
nr>ncared in the newsbarers nurporting to he by certain can- 
•d'dates making some aliegntions with resnect, to the pnehm? 
of the ’strong rooms. Hfe did not remember the exact date 
on wbicii that news had anpeated 'n the .newspapers, bnt 
It mVbt. hb a dav after the opening of the strong rooms. 
He did not remSmbe’- the time when be bad issued the press 
-note. Accprd'rig to hifp. rnost nrohablv the news regarding the 
ouentou of the stroTig-rooms had aonenre-d. to the newsnapers 
fin 27-12^984. After some pause he (R.M. T21 answered 
■that some pre.ss correspondents had informed him that cotiw 
nlaints v^th resnect to the opening of the strong rpoms had 
been made available to the press for puhlicatipn In the 
newspapers. He further stated that correspondents of several 
newnpopors bad contacted him in this connection. He dfd not 


rememoer about the details of the mterview held by the 
pless correiponuems witn mm. ne Had met me co-respondents 
wflo imu come to meet mm. He did not rememuer as to 
WHO mty weie ou; tiiey weic from almost all me newspapers. 
Many or me correspondents had come togemer, it was not 
a piess conterence. tne vress conespondents had come to 
meet Him lo snow tnat wnat hud happened regarding the 
openmg of me strong rooms. He had explained the citttoms- 
tances to the press repoitcrs m which the strong rooms had 
been opened. r»y way of aoundant precaution he had issued 
that pieas note just after meeting with the press reporters 
so that he might not have been misquoted. He did hot re¬ 
memoer as to who had given the press not for publication. 
In the press note he had quoted the letters of the Election 
Commission in which the directions had been given tot 
scrutiny of the Presiding Officers’ diaries, ballot papers 
accounts etc. In the .press note he had also transcribed the 
brief purport of the directions of the Election Commission 
and the relevance of the Rules, referring to the opening at 
the statutory packets, is that it was a part of the ditections 
Of the Election Commission received by those letters, the 
summary of which he hud given in the press note. There 
was no complaint with regard to the statutory packets. He 
did not know the signature of Gen. S.K. Sinha but he re¬ 
membered that some complaints had been received from 
various cand dates. He remembered that Gen, S. K. Sinha 
had made complaints that some ballot papers had been found 
outside some booth in Patina City. He asked the Assistant 
Returning Officer of the concerned assembly constituency to 
enquire into the matter and take necessary action. The com¬ 
plaints through the letter (Exti 1/3) were not received by 
the Receiving Officer in his presence, hence he coDld not 
say as to whether the four ballot papers were also received 
along with that letter by the Receding Officer and Without 
looking to the office records be could not say what steps 
were taken by him with regard to the safe custody of those 
ballot papers if any. If anything would have been found 
missing, while he would have been incharge of the office' of 
.the District Magistrate and the Returning Officer in course 
of the election, the ultimato responsibility would have been 
-his In case anything connected with the election would- have 
been found missing. He furnished the materials for answering 
parliamentary question on this subiett, i.e,, relating to the 
opening of the strong rooms He said after referring to his 
letter (Ext, 1/16), The matprinis furnished by him with res¬ 
pect to the parliamentary question No. ‘C’ wore based on 
the scrutiny of papers made on 26-12-1984 as also other 
infoTnations made avsitobte to h’m nntn the noint of fur¬ 


nishing that renly. 7n hundred two booths there was 90 per 
cent, poll rr>d in two booths the no'l -was cent ner rent and 
with resnect to that he hod tostnictinns from the-Election 
Domrr-w-iion—^whetb^r thrK-o votes cast on thore booths should 
be co’'nted or not. He Waited for tt-e inrtruction of the 
Election romm's-’ion. There were about 1277 booths to .'35- 
Patna Parliamentary Constituency’, There were 1186 booths 
m Barh Parliamentary Constituency. The Election to -Rarh 
Parliamentary Constituency was also held 6n 24-12-1984. Sahto 
procedure was followed with respect to Barh Parllnineintary 
Constituency, regarding, receiptlon of the ballot boxes and 
for their safe custody and that of the papers received .fpom 
the Presiding Officer, as followed in Patna Parliamentary 
constituency. Rule and procedure as referred to in naragfaph- 
4 of his deposition were also followed to Barh Parliamwtarv 
Constituency. The strong rooms for Barh Parliamentary Cons¬ 
tituency were in Shrlkrishna Memorial'Hall, Patna, which 
Is also in the vicinity of the Patna Collectoratc. He did come 
across at some booths’ ballot boxes In which there appeared 
to be stacking of the ballot papers, I.e.,' the ballot panprs 
■were' placed one utxm other to a manner in which It wm’l“ 
not be possible If a ballot paper be dropped todlvidnallv 
through the sHt in ffie ballot boxes, He bad pfersonally fopnd 
(he ballot papers stacked in the ballot boxes M some; booths 
at the time of .counting. Such btillot papers were not counted 
under his order. Without looktog Into The concerned - case 
records with respect to particular booth regarding stacking 
of the ballot papers, he cannOt s6y' what .order .had .been 
passed in anpeal. Ho did not remember as to wbetber. nnv 
comolatot-Bs contained in.Ekt, l/d was made beforehm. 
He knew-that Mr. B. P. Stoph was deputed as the,.central 
observer with , regard, to the election to the T^Iiarpeptnry 
Constitutencles, including Patnfl Ptollamentary Cjonstftnencv 
He had stated that fhe Central Observor ^ vWted .several 
Pandals at the time of counting of the ballot papers but he 
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did not. know ns to whether he had visited the counting 
Pandals on the complaint made by Gen. S. K. Sinha or it 
was hw usual visit in course of observation of the fair count¬ 
ing of the ballot papers. He had distributed the works relating 
to the election amongst the different officers, allotting them 
particular work. Preparation for the conduct of the election 
lakes sufiBcient time. Preparation for the conduct or ihr; cJ.,c- 
tion had started more than a fortnight m advance. He did not 
remcmev-r as lo wneiner omy tne siaff of Ine census Depart¬ 
ment WBiC cnoosen lor De.ng deployed m the election of 
36 r'atiia Parliamentary Constiiuency'. .Ho did not remember 
the dares of the counting of the ballot papers. The staffs 
were deputed ‘ for counting of the ballot papers under hia. 
orders uy the officer, who wa.s incharge of the pet sonnets 
and had been deputed by him. Approximately two weeks 
ago the olhcor, incharge of the personnels, might have been 
deputed by him. Ho did not recollect as to whether Gen. 
S. K. Sinhii had made a request that the countmg.. should 
be done under the supervision of the officers, other then the 
officers of the Biliur Government, He had accompanied Shri 
B. P. Singh, the Central Observer, during bis visit to the 
counting halls. He had seen stacking of the ballot papers in 
sqnic ballot boxes but at that time he was with Shri B. P. 
Singh or not, he could not say. 


37. The Returning Officer (R.W. 12) has further deposed 
tliat. the order, contained in Ext, 1 /8 is exactly in accordance 
with his, directions. It was not his duty, as the Returning 
QfiScer, to look into the instances of booth capturing, includ¬ 
ing the instances of stacking of ballot papers in the ballot 
boxes in certain booths. The Assistant RetUQiing Officers Were 
authorised to look into such matters and pass necessary order. 
He as a Returning Officer was to look into those matters 
only in appeal, preferred against the orders of the Assistant 
Returning Officer. Except in the case of appeal, it was not 
his business to look into such instances even if that came 
to his notice, apart from directing the Assistant Returning 
Officer to look into the matter and pass necessity orders in 
that regard, Whenoyer any complaint regarding the election 
was received by h'm that used to be passed on to the Assis¬ 
tant Returning Officer concerned for enquiry and necessary 
orders. The ballot boxes in which ballot papers were found 
stacked, were kept apart and the ballot papers of those ballot 
boxes were not counted. Accounting with respect to those 
■ballot boxes have also been malntined. It is not a fact that 
he of his own accord had issued the press note to he pubi- 
iished in the newspaper to mislead the people. He did not 
recall as to wh^ch Pandals were visited by Shri B. P. Singh, 
the Central Observer. He had explained the circutustances 
to the Chief Electoral Officer in writing in which the strong 


foonis had been cot opened bv him. He did not remember 
whRther the Ch^pf. Slectoral Officer had forwarded his Cf- 
'planati'on to the Election Commission. He d’d not remember 
■whether the Election Commission had found the exnlanatioh 
for opening of the strong rooms to be unconvincing. He 
was aRo Returning Officer In Assembly Election, which was 
held flffpr the parliamentarv election. He did not rememper 
as to whether he had received anv Instruction nrior to the 
Assemblv election from the Election CommRsion that the 
strong rooms in which the ballot boxes are kent. in no case 
shall be onened without the nermission of the Election Com¬ 
mission. prior to the counting of votes. He was not aware 
of the fact that late Ramavntar Shastri who was also a con¬ 
testing candidates for '35-Patna ParUmentarv Constituenrv 
had made anv complaint to,the Election Commission feRara- 
Ine the Instructions. Tt Is also not correct to sav that he 
deliberntelv kept himself awav from the strong rooms to 
case hfs conscience. There was no manlniilation or tampering 
with the ballot boxes in the strong rooms. It is not a 
that the Government of the Congress party and the Ch^ 
Minister were constantly in touch with him during the'perHM 
Of election to achieve the success of the resident It 
also not a fact that the respondent was a^so m touch wW 
him duHng the election. The RctiirtUng O^r furthw staf^ 
that It is not a fact that fbero was a deep conspiracy to 
achieve success of the respondent any how. 


38. Here some admitted facts can he epumerated .In otdet 
to cut short the matter. 


27tti.E4---EaBt date-for ffibig nomination. 
2S.li.R;f__Scrntinv took plate, 

04 , 17 .^ 4 —Poll held. 


28- 12~84 1 

29- 12-84-J t^ounting took place, 

29 - 14 - 84 —nosult of Election declared. 

The District M.igistrate, Sn Raj Kumar Singh (R.W 12) 
was tbo returning v^iiicer. ihe suo-divis.onal officer, Danapur, 
sub-divisional Officer, Patna Sadar, District Development 
Commissioner, i-atna, D.i„,o.R. Patna Sadar, D_.C.E.K. Dana- 
pur and D.D.o. cum chief Executive Officer, Patna were the 
^ Assistant Retuiumg officer. Sn T. Jlia, Weftare Officer, 
Patna, was the Officer IncUarge of the Strong Kooms. lUere 
were altogether 25 coniesting candidates. Ihei respondent 
Dr. C. 1 *. Ihakuf was the candidate of Congress- 1 , Sri 
Ramavatar Shastii was the ciiudidate of C.P.l. Sn S. K. Sinha 
was the independent candidate. Other contesting cand.dates 
were also independent. So far as votes polled are concerned 
total poll was to the tune of 5,04,781, The rejected vote 
was 9097. 2,14,989 votes were polled in favour of Dr. C, P. 
Thakur, the respondent. 1,42,808 votes wore polled in favour 
of Sri Ramavatar Shastri and 1,17,537 ih favour of Sri S. K. 
Sinha, the elccUoji petitioner. Thus, margin of votes between 
the respondent and the election petitoner was 97,452. So far 
as votes secured by other contesting candidates are concerned 
they are not very much relevant and are not being mentioned. 
It is also admitted that votes of about 30 booths- were noi 
allowed to be-cotinted by the Returning /Jfficer awaiting th 
direction of Election Commission. But in view of the fac, 
that even if the votes of those 30 booths were counetd in 
favour of defeated candidate, the result of the election shall 
not be materially affected. Dr. C. P. Thakur was declared 
to be successful candidate. 

39. Before taking up the issues it Will be appropriate to 
see the'"scheme and scope-of the Consfltutlon of India and 
the Act relating to undoing the result pf. an election and 
declaring the election of successful candidate void. ArP^e 
329(b> of the Constitution of India envisages that no election 
(o either House of Parliament or to the House or either 
House of the Legislature, of a State shall be called Ip aups- 

of petitions, lays down fbat an election petlon calling 
and in such manner as may be provided for by or under 
any law made by the appropriate Legislature, 

40. Section 81 of the Act, which deals with the presenta¬ 
tion of petitions, lays down that an election petition calling 
In question any clertion may be presented op ope or more 
of the grounds specified in sub-section ( 1 ) of sections 100 
and 101 of the Act to the High Court by any candidate 

at such election nr anv elector etc.So on ^e 

or more of the grounds specified in sub-section ( 1 ) of section 
100 of the Act an election petition has been filed in this 
case. 


Since there is no prayer in this petition that a candidate 
other than the returned candidate may be declared to have 
been elected, section 101 of the Act is not attracted. Obvl- 
onsly therefore this election. petition Is on the grounds spe¬ 
cified in snb-scction (1) of section 100 of the Act by a 
.'defeated candidate, i.e., the petitjoBfiF. 

41, Section 100 of the Act lays down the pounds for 
declaration of election to be void, which are as follows : 


(1) Subject to the provisions of sub-section (2) if the 
High Court is of opinion— 


(a) 


(h) 


fc) 


that on the date of his election a retnuned canffi- 
date was not qualified, or was dlBOualified, to be 
chosen to fill the scat tinder the Constitution of 
this Act or the Government of Union Territories 
Act, 1963 (20 of 1963); or 

that anv corrunt practice has been committed by 
a returned candidate or his election agent or by 
any other person with the consent of a returned 
candidate or his election agent; or 
that any nomination has been improperly rejected, 


or 


(d) that (he result of the e'ertion. in so far as it 


that the result or tne e'rrr.uii. m 
^cerns a.returned candidate has been materin. 

affected— 
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U) by the improper acceptance of any nomination, 
or 

(.ii) oy any corrupt practice committed in the inte- 
resi» or tue returned candidate by an agent 
otner tnan ms election agent> or 

(iii) by the improper receptiou, reiusat or rejection 
or auy vote or the reception oi any vote wmcn 
IS void, or 

(.ivj by any non-cotnpliace with the provisions of the 
conutiiution or of this icct or ot any rules oi 
Older under this Act. 

42. Corrupt piucnccs nave uecn denned in section 123 of 
the r\ct. me lonowmg suaii oe deemed to be corrupt prac¬ 
tices lor the purpose of this Act:— 

tij ‘nriuory, tnat is to say,— 

(A) any gilt or promise by a candidate or his agent or 
oy uuy uinei peibuns witn tue comeut of a cancti- 

oatc or ii>s e.eciion agent of any gratiucation, to 
imy j/tison wllomBUcvor, Witii tnc object, o'liccuy 
of inuncing— 

(a) a pvrBon to stand or not to stand as, or to with¬ 
draw or nut to withdraw from being a candidate 
at an eiect.un, or 

fb) an elector to vote or refrain ftom voting at an 
eleetion. Of as a reward to— 

(i) a (leison for having so stood or not stood, or 
tor having withdrawn or not having withdrawn 
his candidature, or 

(ii) an elector fur having voted or refrained from 
voting; 

(B) the receipt of, or agreement to receive, any grati- 
facation, wnether as a motive or a reward— 

(a) by a persoft for ttandinc or not standing as, or 
for withdrawing or not withdrawing from being, 
a candidate; or 

(b) by any pei^son whomsoever for himself or any 
other person for voting or refraining from voting, 
or inducing or attempting to mango any elector 
to vote Or refrain from voting, or any candidate 
to withdraw or not to withdraw his candidature. 

Explanation.—^For the purpose of this clause the term 
‘gratification’ is not restricted to pecunia y ^tirications tit 
gratifications estimable in money and k mcludes all forma 
of entertainment and all forms of employment for reward 
but it does not include the payment ot any expenses bona 
fide incurred at or for the purpose of, any election and duly 
entered in the account of election expenses referred to fn 
Section 78. 

(2) Undue influence, that is to say, any direct or in¬ 
direct interference or attempt to interfere the port of 
the candidate or his agint, or of any other person with tlte 
.(mnsent of the candidate or his election agent, with the free 
itixeiciw of nhy electoral right; 

Provided that—(a) without prejudice to the -igenerallty of 
'the 'provisions of this clause .any such person as is referred 
to therein who— 

(i) threatens any candidate or any elector, or any per- 
, son In whom a candidate or- an elector ts Interest¬ 
ed, with injury Of any kind including socialostra- 
ctsm ^d ex-communication or expulsion from any 
caste or Corhmunity; or 

(il) induces pr attempts to induce a candidate or an 
elector to beljeve that he, or any person in whom 
ho is, interest^, will Become or "^11 be rendered 
an object of di^ne displeasure Or spiritual censure, 
shall be deemed to Interfere with the free exorcise 
of the electoral right of such candidate or elector 
within the moaning of this Clause. 

(hi A deslaratloh of pnblie policy, Or a promise of pub¬ 
lic action, or the ttere excrtiso of a legal right without in¬ 
tent to interfere with an electoral right,' sh^ hot be deem¬ 
ed to bo interfercnco within the meaning of this Clause, 


(3) The appeal by a candidate or his agent or by any 
other person with the consent ot a candidate or his election 
agent to vote or refrain from votmg for any person on the 
ground of his relig.on, race, caste community or language or 
the use of, or appeal to religious symoOls or tne use of, 
or appeal to, national symbols, such as Uie patiOuai nag or 
the national emblem, for the furtherance ot tne piospecia of 
the election of that candidate or for prejudicially atfecting 
the eleoticm of any candidate ; 

Provided that no symbol allotted under this Act to a 
panchdate shall bo deemed to be a religious symbol or a 
national symbol for tne purpose of this clause. 

(A) The promotion of, or attempt to promote, feeiings 

enmity or naued between dmerent classes of the cituens 
of tnOia on groiiuds of rchgioo, race, Custe, commit,aty,, or 
language, by a candidate or his agent or any other person 
witn the consent of a candidate or his erection agent for 
the fuitnerance of the prospects Of the election of that can¬ 
didate or for prcjudictally aftccting the cicciion or any 
candidate. 

' (4) The publication by a candiadte or bis agent or by 
any other pe>son, with the consent of a candidate, or bis 
election agent, of any statement of fact which is ftilse, and 
which he cither believes to be false or does not LeliCve to 
be true, in relation to the personal character or conuuct of 
any candidate, or in relation to the candidature or with¬ 
drawal, of any candidate, being a statement reasonably 
calculated to prejudice the prospects of that candidate’s 
election. 

(3) The hiring or procuring, whether on payment or 
otherwise, of any vehicle or vessel by a candidate or his 
agent or by any other person with the consent of a candi* 
date or his election agent, or the use of such vehicle or 
vessel for the free conveyance of any elector (other than 
die candidate hinvlelf, the members of his family or bis 
Agent) to or from any polling station provided under section 
23 or a place fixed under sub-section (1) of section 29 for 
the poll ; 

’Prbvlded that the hiring of a vehicle or vessel by an 
elector or by several electors at their joint costs for the 
purpose of conveying him or them to and ftom any sUch 
wiling station or place fixed for the poll shall not be deem- 
M to be a' corrupt practice under this clause if the vehicle 
or vessel so hlted is a vehicle or vessel not propelled' by 
mechanical power; 

Provided further that the use of any public transport, 
■vehicle or vessel or any tramcar or railway carriage by any 
■elector at his own cost for tiic purpose «f going to or com- 
-injf from any such poking station or place fixed for the 
•fgfll shall not be deemed to be a corrupt practice under lliis 
clause. 

Explanation.—In this Clause, the expression ‘vehiclo’ 
.paeans any , vehicle uaed or capable Of being used for the 
. purpose of road transport, whether propelled by mechanical 
proper or otherwise and whether used for ■ drawing other 
vehicles or otherwise. 

(6) The Incurring or authorising of expenditure in cOn- 
Jraventlon of section 77. 

(7) The obtaining or procuring or abetting or attempting 
to obtain or procure by a cmididntc or his agent or. By 
any other person'with the consent of a, candidate or hls elec- 

.flon agent, any assistance (other than, the giving of vote) 

. for the furtherance of the prospects of that candidate's elec¬ 
tion from any person in the service of the Government and 
belonging to any of'the following classes .ngmely 

(d) gazetted officers; 

(b) stipendiary, .judges and magistrate; 

(p). members of the armed forces of the Union; 

(d) members of the police forces; 

(c) excise officers; 

(f) revenue officers other than village" reivemte Officers 
known as lambradafs, tnalguzars, patcis,. desbrnukhs 
or by any other name, whose duty is to collect land 
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revotiue and who are remunerated by. a share of, 
or commtSBtoQ on, the amount of land levenue 
.collehteu hv them hot who do not discharge any 
ponce fmmtion; and 

(g) suen oiner ciass ot persons m the service of tne 
Uoveinment us may be prescriDOii; 

Provided tliat where any person, in service of the Gov* 
emnicni anu belonging to any of the classes aforc^aiu, m 
the OuiCnarge ot purported discharge of his ofliciul duty, 
maltes any arrangements or provides any facilities or uoes 
any otlior a^t or thmg, for, to, or m reiauon to, any can¬ 
didate or his amnt or an other person acting with t,.e con¬ 
sent of me cancTuate or hs election agent, twneiher by rea¬ 
son of me oiiico held by the candidate or for any other 
reason), &u,.h arrangements facilities or at or thing thall not 
be deemed to be assijtan*c for the fuitherance of the pros¬ 
pects of that candidate’s election; 

fixplanation.—{ 1 } In this section the expression ‘agent’ 
mclu^ng an election agent, a polling agent and ai^y pcrso i who 
is hold to have acted as an agent in cormection with the 
elect on wiiu me consent of me candidate. 

(2J Por the purpose of Clause (7), a person shall be 
deemed to assist m the furtherance of the prospects of a 
candidate's election if he acts as an election agent of that 
candidate. 

(3) Por the purpose of clause (7), notwithstanding any 
thing , contained in any other law, the publication m tlicofhcial 
Ou^tte of the appointment, resigcUtion, tcrmiriatimi of 
service, dismissal or removal front service of a person in 
the service of ihe Central Government (including a person 
serving n connection witn the administration of a Union 
temlory) or of a Siate Government shall be conclusive 
proof— 

(i) of such appointment, resignation, termination of 
rcsignaton, termnation of serves, dismissal or 
case may be, and 

(d) where the date of taking effect of such appointment 
resignation, termination of service, dism ssal or 
removal from service, as the case may be, is stated 
in such publication, also of the fact mat such person 
was appointed with effect from the said date, or in 
the case of resignation, term.nation of service, dis¬ 
missal or removal from service, such person ceased 
to be In such service with effect from the said date. 

43. Now I take up issues for consideration. 

Issue Nos, (i) and (ii) are taken up together since they 
BTC nter-connected. The election petition is not barred by 
limitation, has been presented before an appropiiale forum, 
A preliminary ohjcctien was‘ raised by filing a petition under 
section 86(1), read with section 82 of the A„t by the res¬ 
pondent with a prayer to dismiss the election petition 
under section 86(1) of the Act for non-compliance of section 
82 of the Act. This petition was considered by order dated 
2-5-1986 and It was found that there has been no violation of 
section 82 of the Act and was rejetced. Nothing has been 
brought on the record that there has been non-compllance ot 
section 117 of the Act. So far as violation of provisions 
of .section 83 of the Act in concerned, it has been alleged on 
^half of the respondent ffiat in absence of the material 
facts as rpgards the allegations made by the petitioner in 
the election petition particularly on the fact of the result 
being materially effected being not given in the election 
petition, there hi violation of the mandatory provisions of 
action 83 of the Act and on this account also the election 
pCtitiOh is to be dismissed. But from the perusal of 
the^ election petition if appears that concise statements 
Of ‘ihaferial facts on Which the petitioner relies nave been 
mehligned and some particular facts are mentioned in the 
annbxure. Thus on this account it cannot be said that 
there has been violation of section 83 of the Act. The 
learned counsel appearing for the respondent Mr. K. P. 
yiirana, has, however, contended that this election petl- 
liori is not maintainable since the allegations made by 
tho ■ petitioner do not attract the provision of sections 
lOOf-and 101 of the Act, - On this score also.this elcptloiT 
petidon is fit to be d’Smisscd. In reply- thereto learned 
counsel appearing for the petitioner, Mr. K. D. Chatterjec, 


has submitted that some of the allegations put forward by 
the petitioner are covered by section ItiO(l) (b) and (d) (iv). 
Thus this submissions requ re due deliberation which will be 
done at an appropriate stage. Therefore, on this accotmt 
it cannot be said that the election petition is not main¬ 
tainable. 

9-1. issue Isoa. (.u) ana (iv; arc also inter related and, 
henue, mey are oeiiig deuiL wiiit lugem-r. ruere is no 
UCU-a, oi 1110 lacv uiai me smjiig 1-.0111 in Wiueil iue 
liai.oi oOACij, rresiuiiig oiiivors u.uiy ana , otui it> eic. 
Wore aopt, was upeucu as uiiegeu uy me puimouei. in 
tiiiS v,oiiiii,viion me pea,.on uaj Siaieu iiiai in me evening 
01 : Mtn or i7cetinuer, 190“+, aner an me oaimt ouaCs were 
to oe orougiit to me soong rooms m me i^oiiceimaio ne 
haa V 131 L 1 .U mill aica ana round mai it had been tenced all 
aiouna wun baroea wire, mere was a gate m me souin 
racing I'oau in the rence. He has also given acscripiion or 
tue suoiig rooiiis. rie has lurmur said tnai nc liau requeued 
tmougii a leaer (hxt. 1 j tor aaowing mm 10 have a watch¬ 
man lO iookartor me strong looms and also to allow tne 
waicmuan lo pui iiis seais on tiic iooks ot tne snong rooms. 
Hu got peiiiiiss on as per letter uaied x5-Jii-i> 04 but tile 
waieimian was no, allowed 10 enicr ms.de the gate and, 
tnereioie, he COlud not afltA the seals on me locks or tue 
siiong rooms. Rajesh Chandra Siuna (PW-'/j was tne watch¬ 
man. rxe has said that he was assigned tne duty ot watch¬ 
man lor keep ng W'atch over the strong room^. brom his 
evidence it appears diat there were some other persons wlio 
were assigned me duty of watchman but they have not been 
exainintu. Another wateliman was aiso not allowed 10 enter 
inside me campus by ihe Poiicc rrawaluar wno was pojied 
there, iiomo reference has been made by this witness in 
tne deposition i-egarding the siaiemcnis or Nandial and other 
watchman but smee Nandial and the other watchman have 
not been examined those statements cannot go m evidence, 
file petitioner has further stated that on 26th rJccember, 
1984 m tlic afternoon he went to the District tlcction office 
with counting agents' forms and round that all tue live strong 
rooms were opened, ine was accompanied with his fneird 
Bipm B hari Sinha (t'W-2>. Further details of his staiement 
in this regard j need not repeat since it has already been 
staled above. He found from para 14 of Chapter Xlll of 
tire hand-book for the Returning Officer that the strong 
rooms could only be opened after giving prior notice to 
the contesting candidates, ithoc no notice was given to 
him there had been violation of para 14 of Chapter XIII ot 
the Hand-book for the Returning Officer. According to tne 
petitioner action of the Returning Officer was unaudiorised 
and in violation of the relevant rules and orders. 

45. The respondent (RW-l) has stated in this regard thffi 
the sealed bahot boxes and the sealed covers containing the 
papers were kept in the strong rooms in safe custody by 
the Return ng Officer. No seal oi any candidaics of that 
election of liis constituteney was put at the locks of the 
strong rooms. Seal of the Rcurning Officer was put at tlio 
locks of the strong rooms. None of the candidate or agents 
of any of the candidates were refused to put their respective 
seals at the locks of the strong rooms. He has further said 
that the Returning Offle^ had opened the strong room in 
compliance with certain orders of the Election CommisLion of 
India. At the risk of repetition I am again putting Ihe 
statement of RW-12 which is relevant here, Raj Kumar 
Singh was the District Magistrate-cum-Returnmg Officer 
and has been examined as RW-12. In this connection he has 
stated that the strong rooms had been arranged for keeping 
the ballot boxes and the connected papers sent by _ the 
Presiding Officers. Receipt of the ballot boxes continuca 
till the forenoon of 25-12-1984 from different booths, Mr. 
T. W. Jha was the incharge of the strong rooms. He had put 
seals at the lock of tlie strong rooms. No candidates had 
. Djade any request to put his seal at the locks of the 
strong rooms. All the connected papers along with accounts 
of the ballot papers and the Presiding Officers’ diary were 
kept on the ballot boxes of a particular booth in tfie 
strong rooms and that is the nile and practice as xvell 
and accordingly it was done. He Was required to send report 
to the Election Commission of India and copy of the same 
to the Chief Electoral Officer, regarding polling of more 
than 90^ votes at any polling booth as also about any 
,, incident of boo(h capturing. He sent report to the Election 
Cortmiss’on after examining the Presiding Officers’, diary 
and Form I 6 with respect to the eleeftem in question. He 
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bud received an afplication from Shri S, K, Sinha, the 
election petitioner to allow n s ropicaeinative to rcmaui 
ib tront of tnc strong rooms ad along till Inc Oaiiot boxes 
were .n the sirong rooms wlnen he nad allowed but ho could 
not give the cxaci time when the strong rooms wore 
locked and scuis vvere pui nc..uuse Incy were ounc oy tne 
officer concerned, wno had oeen deputed lor me pmpo^. 
diie. application of Oiu’i b. tk. biniia was received by him on 
2o-lj;-lya4 vviien me siorogc ot oailot boxes m me sirong 
room bad been compietcu. The scrutiny ot Potm 16 and 
other connecied pajjers, 'with respect to tnc casting of votes 
were done by the rrssistant keiurnme Oiilcers who were six m 
number, lie had not v-sued the sirong rooms personally. 
He denied the suggesuon tnat the sfiojig rtioms hud been 
opened in order lo lamper with the ballot boxes to hc.p a 
particular ciindidaic. These allegations were absolutely false 
and mcorrccl. There was no qucsliOR of tampering with 
ballot boxes and it was never done in tJie strong rooms. 
Counling of 25 to, 30 booths were not done since it nud been 
stopped by hm or by the Assistant Rclurning'Officer. There 
were 600 to 100 voters at one booth. In cross examination 
he has made reference to a Hand-book ot the Kciurning 
Officer comaining all the instructions issued by the Election 
Commission of India. Jn answer to Court's question he has 
staled that lliere were nsliuctions that the statutory and 
■non-slatutory packets were to be kept oh the ballot boxes 
of the booth concerned af the top ot the ballot boxes. At 
that time this aspect that those papers may be required 
Tor ho purpose ot information to the Election Commission 
before, the cornumg of the ballot papers had not occurred to 
him. After, the ballot boxes and connected papers had been 
■kept in the strong rooms he had been told by the A.D.M. 
■that, the information may be required by the EJect.ou Com- 
■mission regardmg h gh percentage of votes and any other 
■Nuspicioiii circumstances. In answer to counsel’s question 
Tie has said that he was required to scrutinise the papers 
sent by the Presiding Qtficers before counting of the votes 
Tor ititormatioh of the Elcct.on Commission but he knew about 
this instructions at a later stage. The scrutiny of the Presid¬ 
ing Officers’ diaries and bahpt papers accounts could not 
be done at the time of receipt of the Satlot boxes and 
the connected papers since it was not possible in v ew of 
large number of polling party arriving at the headquarters. 
In view of tile difficulties which was felt in course of the last 
' election Ihc eleclion commission revised the procedtue and 
directed (hat the ndditbnal copy of he Presiding Officers 
diaries and account of votes should be prepared and that may 
-be scruiiniscd after receipt of the ballot boxes and should 
UOt be kepi in Ihe strong rooms. These are the material 
facts relating to the opening of the strong rooiiiB. In 
these circumstanees the wtitioner has suspected that there 
has been malpractices including substitution of ballot boxes 
and according to him, actihn of the Returning Officer and 
his stall in breaking open the seals of and entry into the 
strong rooms in which ballot boxes were stored was un¬ 
authorised and in violation of relevant rules and orders and, 
Ihercforc, there has been infraction of insiructian 14 of 
Chapter XIII of Hand-book for Returning Officer issued 
by the Election Commssion of India, and therefore, provision 
of the Constitution of India has been violated. 

46. Much has been argued about the opening of the 
strong rooms. So far a.s strong room is concerned Us concept 
is no where found neither in the Act or in the Conduct of 
Election Rules, 1961 (to be referred to as the Rules) nor 
in the Hand-book for Returnitig Officers issued by the 
.Election Commission of India. Of course sub-rule (2) of 
Rule 4.7 of the Rules provides that the Returning Officer shall 
make adequate arrangements for the safe transport of all 
ballot boxes, packets and other comtected papers and for 
their sate custody until the commencement of the counting 
of votes, Para 14 of the Hand-book deals with the safe 
custody of ballot boxes after poU. So according to the Rules 
,and the guidelines given in the Hand-book for Rctum’ng 
Officer the word 'safe custody’ has been used but for the sake 
of convenience the Retummg Officers call the place used for 
safe custody as strong rooms. 

Reference has been made by the learned counsel appearing 
for .the petitioner to Clause (f) of gu’dcline 14 of the Hand¬ 
book wherein it is provided that if any of the contesting 
rahdldates so desires he may be permitted to post an agent 
to keep xvatcli at the places where the ■ ballot boxc-s were 


stored and also allow ffim to affix his own seal to the doors 
anu w.nuuws or me bu.iumgs m wmen baiiot boxe, nave been 
stored m addition to seais that may be affixed by ttie 
Returning uiuccrs. it snould also oe answered mat otiei 
all iiie uauLu boxes have ceen leceived and stored and 
Uio room lias oeen locked, no one snould oe anowcJ lo "go in 
until me morning oi tne day iixeu tor counting, if during 
this inieivai, lor some reasons or other, tlie room has to be 
opened, me Ketui'n ng Officer should scud for tUe candidates 
or ttieu aiiinorjsed representatives and open me room in 
their'presence and immediate.y aiicr me purpose, lor (Waich 
the room is opened is over, the candidates or tneu rc|treseii- 
taiives should agu.n be allowed to scat the door and window. 
Wmeuever it is necessary to open the room where the balloi 
boxes are stored, proper entries .should be made in the 
log book giving details of the persons entering fhe room, 
the pur^se oi such entry, time of entry, tune ot exit, signa¬ 
ture of the guards etc. 

47. Thus from the aforesaid gu'delines it would appear 
tliat there is no bar to the opening of the sirong rooms. 
Cnly certain lormaiities aS ind.catcd above are to be obser¬ 
ved by the Returning Officer. So far this' petitioner is 
concerned his represemativc was posted near the strong rOhtn 
to keep watch. No other contesting candidates appear to have 
cither requested to put their own seal or to allow a guard 
to be posted there on, their behalf, RW-12 has sad that 
since the agent of the petitioner was guarding near the 
strong rooms he did not consider it necessary to inform the 
candidate personally. He has further said that ho had never 
refused to the agent of the petitioner who was there to put 
his own seal as well. The purpose for which the strong room 
was opened that ha.s been explained by the Returning Officer. 

1 do not find any justification for not accepting the explana¬ 
tion of the Rnturning (Mcer for opening the strong rooms. 
Therefore, his action in opening the strong rooms cannot fan 
said to be unauthorised. Taking the worst v,ew that some of 
the instructions as contained in Clause (f) of guideline No. 
14 of the Hand-book for Returning Officers have not been 
complied with, a question will ar.se whether it will amount 
to non-compliance with the provision of- the constitution. 
The learned counsel appearing for the petitioner has conten¬ 
ded that since this handbook has been issued by the Election 
Commission of India it will be deemed that any direction 
contained in this handbook shall be deemed to be the provi¬ 
sions of the Constitution. 1 am unable to accept this con¬ 
tention, Article 324 of the Constitution lays down that the 
superintendence, direction and control of the preparation of 
the electoral rolls for and the conduct ol all elections, to 
PaiTinment and to the Legislature of every State and 
of elections to the office of President and Vice-Prcaident 
held under this Constitution shall be vested in a Oom- 
mission (referied to in [^lis Constitution as the EleCton 
Commission). There Ts nothing in the Constitution that 
any direction given by the Election Commission will have 
the same status as that of constitutional provision. Apart 
from that the handbook concerned which hux been referred to 
by the learned counsel appearing for the petitioner is the 
handbook for Returning Officers jind on the veiy title page 
it is printed "for official use only". This indicates that 
these are the internal guidelines given to the Retum ng Officer 
by the Election Commission which will have no statutory 
force. So, any violation of the guidelines given to the 
Returning Officer by the Election Commission which 
have no statutory force. So, any violation of the guidel pes 
laid down in the handbook can not be said to be non-com¬ 
pliance with the provisions of the Constitution. 

The other allegation is that the directive of the election 
commission contained in paragraph 20 of Ajjpendix 2 
letter No. 646/84 (LNO) dated 6-11-1984 which has been 
marked as Ext. 6 was not complied with which Inasmuch as 
whenever ’n any case more than 90% poll was found the 
same should not have been allowed to be counted m 
absence of the permission of the Election Commission. 

48, From the deposition of petition (PW-1) It would 
appear that he has himself admitted that the allegations 
us mentioned above arc based on the instructions ts.sued 
by the Eleclion Commission and not on the basis' of 

provision Contained in the Representation of People Act 
and conduct of election rule'!. The fabt which has emerged 
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that the directions issued by the Election Commis¬ 
sion, though binding upon the Chief Electoral 
Officers, cannot be treated as if they are law. the 
violation of which could result in the invaddation 
of the election, either generally, or specifi.ally in 
the case of an individual.” 


from the election petition and evidence of the petitioner 
that whatever allegations have been made by Ihe petitioner 
relating to the openng of the strong rooms and countmg 
of the ballot papers arc not basea on any piovision ot 
the Kepresemation of People Act, or Kulc or order made 
thereunder or provis-ons ot the Constitution but on the 
inslrucuon ot the Election Commission issued to the Keiurn- 
ing Officer. Section 100(1) (d) (iv) of the Act reads 
as follows : 

"That the result of the election, in to far as 
it concerns a returned cand.date, has been mate¬ 
rially affected by any non-compl ance with the 
provisions of the Constitution or of this Act or 
of any rules or orders made under this Act. the 
High Court shall declare the election of the 
returned candidate to be void.” 

It is needless to point out that challenge of any elect on 
under this Act can be made only within the purview of 
section 100 of the Act and not beyond. In the present case 
it is found that the election of the respondent has been 
chalenged not on the ground of any violation of the 
provls ons of the Act. It has neither been challenged for 
violation of any order passed under the Act or provis on 
of apy Rule made under the Act or the provisions of the 
Constitution of India. The Challenge has been made on the 
ground of the violation of two instructions s'ued by the 
Election Commission mentioned earlier. On this ground 
there is no provis on in section 100 to challenge the election. 
The guideline given in the handbook and the letter referred 
to above may be bind’ng on the Returning Officer for 
administrat on purpose but tlie same is not binding on the 
people and the candidates. In the case of Lakshmau Charan 
Sen.and others Vrs. A. K. M. Hussa'ii Uzzaman end others 
(AXR. 1985 Supreme Court 1233J this point has been act 
at rest. It has been held as follows : 

“One of the questions which was debated before 
us and to which we must now turn, is whether 
the directions gven by the Election Conrmiaion 
to the Chief Electortd Officers have the force 
of law under the Acts of 1950 and 1951- 

There is no provision in either of these Acts which 
would justify the propordtion that the d rections 
given by the Election Commission have the force 
of law. Election Laws are self contained codes. 
One must look to them for identifying the rights 
and obligations of the parties, Whether they are 
private citizens or public officials. Therefore, in 
the absence of provision to that effect, it would 
not be correct to equate vvith laW, the directions 
■riven bv the Election Commission to tlie Chief 
Electoral Officers. The Election Commission is, 
of course, entitled to act ett debito justitica, in the 
sense that, it can take steps or direct that steps 
be taken over and above those which it is under 
an obligation to take under the law. It is, there¬ 
fore entitlM to issue directiems to the Chief Elec¬ 
toral Officers, Such directions are binding upon 
the latter but, their violation Cannot create right* 
and obligations unknown to the election law. To 
take a simple example, if the Election Commission 
Issues a directive to a Chief Electoral Officer to 
Invite leaders of political parties for p meeting to 
consWer their grievances pertaining to the electoral 
roll, the failure to hold such a meeting cannot 
be equated with the failure to comply with the 
provisions of a law. Leaders of political parties 
who were asked to be invited by the Election Com¬ 
mission cannot challenge the process of election on 
the ground that the' directive issued bv the Election 
Cominission was violated hy, the Chief Electoral 
Officer. The question is not whether the directions 
isSne by the Election Commission have to be carri¬ 
ed out by the Chief, Electoral Officers and are 
blndlrrg upon them. The plain answer Is that such 
directions ought to be carried, out. "the question 
Is Whether, the failure, on tlje part of Chief Elec¬ 
toral Officer, to comply with the directions Irsued 
by the Election ■ Commission furnishes atiy cause 
' of action to any other-persom like a voter fir a 
candidate, to complain ,of It., We are. of the opinion 


Similar view has been expressed relying on the nfoiesald 
case in Election Petition no. 19 of 1985 Choudhary Jnngi 
Singh vrs. Sml. Sum tra Devi and anoliici ) by the Patna High 
Court. Thus, the opening of the strong rooms and non- 
Icompliance or impropeir compliance of certain guidelines 
laid down in the Handbook for the Returning Officers and 
the letter (Ext. 6) do not come within the purview of sec¬ 
tion TOO (l)(d) (iV) of the Act. 

49. Yet another aspect of the matter is that for bringing 
the case within the purview of section 100(1 )(d) (iv) of 
the Act the petitioner huij to demonstrate thf'l the 
result of the election has been materially affected by such 
non-compliance. Tlie petitioner has not come out with a 
clear care tUat in course ot the opcnuig of lUe strong rooms 
some ballot boxes were substituted in place of other ballot 
boxes m order to help tb© respondent. He has merely 
shown suspicion in this regard but for this there should 
have been a positive case. There is no evidence of tam) er- 
ing with the ballot boxes as well since it has come in evi¬ 
dence that tliere u«d to be three seals on the ballot bo'.es, 
one within the ballot boxes, i.e. paper seal then another 
seal on the slit of. the ballot boxes and 3rd seal on tho 
covering of the ballot boxes. According to tho evidence, 
only one seal on the cover of a ballot box was found miss- 
mg and other seals Were intact. So,, in these circumstances, 
it can be not be said that the ballot boxes hud been tampered 
with. 

50. Coming back to the putting of tho seal the petitioner,* 
grievance is that be was not allowed to put his seal, I 
find that there is no evidence that at the time of scaling 
(he look the petitioner was present there and he medC re¬ 
quest to allow also to put his seal which was refused by 
the Returning Officer, Thus, it is clear from the ev donee 
of R. W. 12 that due to some unevoidable circum.stance* 
he had to open the strong foom*. Of conr'ie if the Peturh' 
ing Officer would have been more careful he roidd have 
scrutini,''ed the required par-ers in the verv begining while 
.the .strong room was being initially closed. Rut he has 
explained the c'rcnmsfances as to why he nou'd not do this 
and further he was ignorant at that time th^t the report 
wouM hpve to he ■:ent to the. Etect''’n Commission af*cr 
scrutinising Eo"m-l6 and Pre'^'dinn Officers’ diaries, which 
be ’W’" t'-ld Httor hy the A.Xy.M. n<*ga’'ding informs'bn to 
the pet't’on.er v/ith rc'^ect to rlir npen'ing of the st''ong rooms 
’the Returning O-fficer (P.W. 2) has cntegbricaliy stated 
that the agent of the petitioner was watching the strong 
rooms and he was informed, who, in h'.s turn save informa¬ 
tion in the office of the petitioner regarding opening of 
tho strong rooms. Another aspect is that when the petitioner 
along with the Chief Electotal Officer visited the strona 
rooms they did not find any mi.schicf bcipg commitlod In 
the strong rooihs except that'the petitioner- ha* -staled 
that he saw paper's in the hand of some officer* and .heard 
sotind of metalic boxes being removed and kept but this 
part may be his mere conjecture and surmEes. Such facts 
require positive proof. Bonafidc of the Returning Officer is 
also clear from the fact that he issued a press note w'tK 
reference to the opening of the strong rooms explaining 
the position after coming ECro.ss the news of opening of 
the strong rooms in gome newspapers. The petitioner has 
himtelf admitted that It was the duty of the Returning 
Officer to examine the documents' and submit a report-to 
the Election Commission. Whatever the Returning Officer 
has done he has done in discharge of his duty. 

51. According to the petitioner the strong room was 
opened without .securing the presence of the petitioner with 
some motVe. The baflot' papers fvere found to be stacked 
and also some bollot papers were received near Pathar-ke- 
Masjid and thus it would .bo presumed (hat the stfouJi robni 
Was opened" for-the-purpose-of helping the respondent ■ and 
for the Purpose of tampering the contents of the ballot, boxes. 
The ballot papers- are bigccr. In,size, i.e., in length than, tho 
ballot boxes. ■ So.- the ballot papers cannot'be stacked-With- 
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cut beius folded, It has come in ovidenco that ballot 
■papers are folded after marking and thereafter the same la 
inserted through the silt of the ballot boxes and they are 
,to be pushed inside the ballot boxes. The learned counsel 
appearing tor the petitioner has contended that it Is a ma'.tcr 
of common experience that the folded ballot' papers ar» 
'Carefully arranged with tiio help of the pushers by the 
polling oflicer and if that was done it cannot be said that 
there was only motive because of which the ballot paper 
■ was so arranged inside the box. The result sheet (Ext. A) 
indicates that there were two cases of alleged stacking relat* 
Jng to (wo booths. In one booth about 50J votes have been 
received by Shrl Ramavater Shastrl and in another booth 
fiimilat number of votes have been received by the res¬ 
pondent. So even if the votes of the two booths are ignor- 
-ed the result of the election wiU not be affected in any 
manner. Issue nos. (iii) and (Iv) are answered accordingly. 

52. Issue no. (v).—Evidence has been led on behalf of 
dhe petitioner that eight ballot papers were found in a 
bush. There is no giiranteo regarding the genuineness of 
these ballot papers. Neither the press has been examined 
nor the printing of the ballot papers has been proved. 
Unless the genuiness of the printing of the ballot papers is 
not proved it cannot be presumed that they were the genuine 
ballot papers issued by the Returning Officer for the use 
ut the poll. Beside it has not been proved by the petitioner 
with the help of Form-16 and the diaries of the Presiding 
Officer that the alleged Nillot papers were connected with 
any booth. Two children said to have collected such ballot 
papers from same booth have also not been examined. 
According to the learned counsel appearing for the res¬ 
pondent this Is a cock and bull story. Those ballot papers 
could have been taken awav by any voter without casting 
vote and further that even if those ballot parors arc added 
to the number of votes of the petitioner the result of the 
election will not be affected. 


53. Issue no. (vl).—Allegations have been made that 
on six booths mentioned In the election petition there has 
been more than 5K) per cent poll. Acccnding to the peti¬ 
tioner. there was 'n'lruct'on of the Election Comrai’-slon 
tp set apart counting of such booths till further order of 
the Flection Commission. It has been rightly conceded on 
behalf of the petitioner that on three booths he secured 
more than 90. Per cent votes. The further content'on Is 
that this happened because he was very much popular In 
that area and. therefore, the voters preferred to vote with¬ 
out hcbift absent. So far as the resriondept is conce’-neff 
it has been alleged that high percentage of voles sc'-ured 
by him was not fair and. hence, d shou'd not have b'^en 
counterl. Tlie learned counsel api'carinc for the ’'espon'ient 
has rightly contended that double standard in this matter 
cannot be applied if the petitioner was popular in some area, 
according to the evidence and even on the admission of 
the petitioner, the respondent had also been serving the 
constituency since long as a medical practitioner a'"d his 
contribution in the Held of health was super. So far as 
the petitioner is concerned he has admitted in his evidence 
that during the whole tenure of service bo was In Bihar 
at Ramgurh for a very short period. Thus, only b’gh 
percentage of voting is not enough In law to over-rule the 
counting and after scrutinising' the ballot papers accounts 
and, the Presiding Officers’ diaries, the Returping Officer 
had directed to count those votes as well. Taking the worst 
view if the votes of tho^ booths would not have been taken- 
taken into, consideration that would not have changed the 
result of the election. The provisions of rule 56 of th(* Con¬ 
duct of Election Rules provides that the Returning Offrer has 
to reject or accept the ballot paner. Under th’s Rule there 
is jjo provij;ion tliat if there will bo 90 per cent of votes 
in n booth jfi fnvpur of a narticulaf Candidate the RetumhiS 
Officer will reiect (lie ballot bai-^rs. Similarly there is no 
pro' ision in thfi; Rule that if there will be allegation of 
staclffiig of ballot pspcts the same would be reierted. Thus 
.there was no irrevirtaritv in the -counl’ng of votes. Issue 
no. fvii is accordincly answered. 


54, Ksue no (vii1,—^There Is no evidence on the Vecord 
anv booth was- captured, on behalf of the respondent. 
OE tberse, 'ome witnesses have been .examined on behalf 
rf the petitioner. Ramesh .Akhauri (PW-51 1ias stated 
that his arefit,s- were not allowed to go. inside on several 
polling booths. After nrotesT by S. K. Slnha they were 
nllowcd to go inside the booths, He has further stated 


that he saw dozen of Jeep with Congiess-l flag b,aimer 
plying without any obstructions and further that poUine 
was disturbed at Kankarbagh booths. Upendra U VV-Sl 
was severely assulted at R'ajendra Nagar booth, B.W. 8. 
Upendra, has stated that he was polling agent at booth no. 
ill at Kadamkuan, Patna, Congress-J cand.dates were cast¬ 
ing bogus votes by impersonating other voters. When he 
raised objection he was abu-sed and assaulted. He was taken 
to Kadamkuan P.S. and submitted written report there, He 
was admitted us an indoor patient at PMCH v.de bed head 
tckct No. 517 and discharged on 27-12-84. He said that he 
cannot name any Congress-I workers who were at bootn no. 
111. In his cross-examination he has staled that he 
did not file any case before police. There is no other evi¬ 
dence on the po'nt of booth capturing, Therefore, the alle¬ 
gation that large number of booths were captured on be¬ 
half of respondent no. 1 has not been established. This 
could have been proved easily with the help of Presiding 
Officers diary but the same has not been done for the reason 
best known to the petitioners counsel. Tins issue thu*. ans¬ 
wered. 

55. Issue no, (viii), whether resiXJndent is guilty ot 

corrupt practices ; I have already quoted in extenso the cor¬ 
rupt practices as set forth in section 123 of the Act. The 
learned counsel appearing for the respondent has submitted 
that the allegations of the petitioner, as conained in the 
election petit'on, did not attract the definition of corrupt prac¬ 
tices as setforth in sub-section (7) of section 123 of the Act 
and there is complete want of evidence on behalf of the 
petitioner on this poinj. For bringing the operation of sec¬ 
tion 123 (7) of the Act, it is necessary to show as regards 
obtaining or procuring the assistance of Gazetted Officer 
for the furtherrence of the prompectus of the election of 
the candidate. Nothing has been brought on the record 
by way of evidence as regards obtaining or procurlna of altv 
ass'stance by the respondent of any Gazetted Officer, Neither 
any manner or any occurrence relating to the obtaining or 
prccuring of ass'stance has been given in the election peti¬ 
tion or in evidence. From the evidence no circums 

lances has been brought on the record to show the move¬ 
ment, associat'on or relation or any activity of the respon¬ 
dent with any officer. In suCh a situation, the provisions of 
section 123(7) of the Act is not at all applicable. 

56. The learned counsel appearing for the pet'tloner bus 
relied on the case of Mohinder Singh Gill and another vrs. 
the Chief Election Commissioner, New Dellvi and others 
(AIR 1979 Supreme Court 951). Th's case arose out of a 
writ petition filed in the High Court under Article 226 of 
the (ionstitution of India. The allegation of the wr't pob' 
tloner was that some ballot papers which were being carried 
from the booths were tempered and destroyed, an a result 
of which the Returning Officer as wcU ns the observer of the 
Election Commission reported the matter to the Election 
Commisron and the Election Commission directed repoU ot 
the booths. The grievance of the petitioner was that the 
direction of the Election Commission was in violation on pro¬ 
visions of section 58 of the Act because therepoll should have 
been held on these booths of whch the ballot papers were 
tempered or removed. The writ petit’on was dismissed and tha 
special leave petition was filed in the Supreme Court. The 
Supreme Court after examining all the matters held that in 
view of the provisions of Article 329 of the Constitution of 
India, the petitioner has got the remedy before the High 
Court by filing an election p^ition after the result is declar¬ 
ed taking all (ue points he wanted to take in accordance with 
law and the special leave was dismissed with an observation 
that any observation made by the courts concerning the 
case will not be of any effect While deciding the elect’on dis¬ 
pute, if any when filed, after final result is oven. In view of 
the aforesaid facts the aforesaid decision is not at all rele¬ 
vant for the purpose of the present case. 

57. The learned counsel ajipearfng for the petitioner ha-: 
also relied on the case of S. Raghlibir Singh Gill vrs. S. 
Gunicharan Singh Tohra and others (AIR" 1980 Supreme 
Court 1362). This case arOse out of an election of Council 
constituency. The Issue was relating to four' postal ballot 
papers. The allegation was that the postal ballot papers in 
the post office were tempered and the 'first preference whs 
changed into second preference. The petitioner Was defeated 
only by two. votes. His contention -was th((t If life four hallol 
papers’ arc counted as first .preference to fiilh,' he would be- 
dedared elected. Id the cirtunrttaheba, a (lOestlon 
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before tbe court hs to whether the ballot papers could be ins¬ 
pected in view of the provisions of section 94, of the Acf, 
which provides that no witness can be asked as to whom he 
had voted. On this basis it was contended by the lawyer ot 
the other side that the ballot papers could not be inspected. 
The Supremo Court interpreted after examining secion lOti 
of the Act and observed that the Courts has to give a find¬ 
ing as regards acceptance or reject'on of any ballot papers 
According to the provisions of section 101tl)(d)(iii) of the 
Act and in the Court Is not deciding the point a* to who actu¬ 
ally get the majority of the valid vote, the purity of election 
would not be maintained. On the other hand the Court held 
that maintenance of secrecy for free and fair election is 
necessary. Hence in view of the provisions of section 94. 
read with sectibn 100, of the Act it was concluded that 
though free and fair election Is necessary, still the purity of 
the election has to be maintained as provided under section 
100 of the Act. 

58. In none of the aforesaid cases, it has been decided that 
the election can be set aside even beyond the provisions of 
section 100 of the Act. No doubt the purity of the election 
is of paramount consideration as argued by the learned 
counsel for the petitioner, but that purity of the election has 
to be tested within the four corners of law. Provisions have 
been laid down in the Act and Rules made thereunder and 
by issue of orders to insure the purity of the election. Thus 
the corrupt practices a» alleged against the respondent have 
also not been established. 
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New Delhi, the 31st December, 1990 

O.N. 2.—In purSiance of Section 116-C of the Repre¬ 
sentation of the People Act, 1951 (43 nf 1951), the Election 
Commission hereby publishes the order of the Supreme 
Court of India dated 6-12-90 in Civil Appeal Nos. 5423 & 
5424 (NCE) of 1990. 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

INTERLOCUTORY APPLICATION NO. 2 
(Application for Stay with a prayer for an ex-parle Order) 


59. Issue no. (ix) According to the petitioner's case res¬ 
pondent, who was a doctor, was a Government servant at 
the time of filing nomination and therefore he was not valM- 
ly nominated. Respondent, who has examined himself ns 
R.W.l, has stated that he had resigned from the Govern¬ 
ment service before filing the nomination, which had already 
been accepted. There is nothing on the record to controvert 
this aspect on behalf of the petitioner. In these circums¬ 
tances it has to be held that the respondent was validly nomi¬ 
nated. 


60. So far a.s issue nos. (x) and (xi) are concerned, which 
relate to the striking of certain paragraphs of the election 
pethion on the grounds as mentioned in these is,sues, I do not 
propose to record any finding with respect to them in view 
of my findings regarding other Issues on the basis of which 
this election petition has to fail. 


61. In view of my findings with respect to the dilferenl 
issues in the case, I do not find any merit in this election 
petition. This election petition is accordingly d'smssed. In 
the crcumstances of the case, the part’cs shall bear their own 
costs, 

62. Let the substance of the decision be communicated to 
die Election Commission and the Speaker of the Lok Sabha 
immediately and let an authenticated copy of the decision 
be sent to the Election Commission us soon as possible. 
Patna High Court, 


The 20th April, 1990. 


BlNODANAND SINGH, Judge 


[No, 82|BR|(2|85)|90I 
. , By Order 

BABU RAM. Under Secy. 


IN 

Civil Appeals Nos. 5423 & 5424 (NCE) of 1990 
(ApMals UJS 116-A of the Representation of the People 
Act 1951 from the Judgment iiud Orders dated the 7th 
November, 1990 of the High Court of G.aubati in Recrimina¬ 
tion Petition No. 18 of 1989 in Election Petition No. 23 Of 
1989). 

Shri Amrii Lai Basumatari, 

49, North Avenue, New Delhi 


■ Appellant In both the 
Appeals abovementioned 


Versus 


1. ,Shri Abdul Muhib Mazumdar. 

73. Old MLA Hosted, PO Di.spur. 

Dislt. Kamrup, Guwahatl-6(Assam). 

2. Shri Hiteswar Saikia, PO Dlspur. 
Guwahati-6 (Assam). 

3. Shri David Ledger, PO Barpela Road, 
Distt. Barpettt (Assam). 


. .. . Resiiondeuts in both the 
Appeals abovc-mentioned- 
6th December, 1990 


CORAM : 

Hon’ble Mr. Justice K. N, Singh. 

Hon’ble Mr. Justice N. D, Ojha, 

For the Appellant : 

Mr. K. K, Vemigopal, Senior Advocate, (M. S. Lira 
Goswami & M^. D, N. Mishra, Advocates with him) 

No. 2 

For the Respondents 

Mr. I,. ‘M. ' Singhvi, Senior' Advocate, 

(M/s. S. K, Nandy & S. Banerjee, Advocates with him) 
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The application for stay above-mentioned being called on 
for hearing before this Court on the 6th day of ciecember, 
1990. Upon hearing Counsel for the appearing parties herein. 
THIS COURT DOTH ORDER. 


1. That pending the hearing and final disposal by this 
Court of the application for stay above-mentioned after notice 
the aeration of the Orders dated the 7th November, 1990 of 
the Gauhati High Court passed in Election Petition No. 23 
of 1989 and in Recrimination Petition No. 18 of 1989 in 
Election Petition No. 23 of 1989 setting aside the appellants 
election and declaring the Respondent No. 2 as duly elected 
member of the Rajya Sabha be and h hereby stay^; 

(2) That the api»llant herein is permitted to attend the 
Rajya Sabha and sign the Register but he shall not be en¬ 


titled to participate in the proceedings or exercise his right 
to vote or draw any remuneration. 


And this Court doth further order that this older be punc¬ 
tually observed and carried into execution by all concerned. 

Witness the Hon’ble Shri Ranganath Misra, Chief Justice 
of India at the Supreme Court, New Delhi dated this the 
6th day of December, 1990. 

A. L. JAIN, Duty Registrar 
INo. 82|AS-RS|23|89-90] 
By Order, 

K. P. G. KUTTY, Sec)'. 
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